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QUESTIONS PRESENTED 


I. WHETHER THE DISTRICT COURT COMMITTED 
REVERSIBLE ERROR IN REFUSING TO CON¬ 
SIDER EVIDENCE ON THE QUASI-PUBLIC 
NATURE OF SYRACUSE UNIVERSITY AND IN 
SUMMARILY DISMISSING THE ACTION THERE¬ 
IN ON JURISDICTIONAL GROUNDS UNDER 28 
U.S.C. §1343 (3) and (4) IN CONJUNC¬ 
TION WITH 42 U.S.C. §1983 AND THE FOUR¬ 
TEENTH AMENDMENT TO THE UNITED STATES 
CONSTITUTION AND ON THE GROUND THAT 

THE APPELLANT FAILED TO ASSERT A CLAIM THERE¬ 
UNDER UPON WHICH RELIEF COULD BE GRANTED 

II. WHETHER THIS ACTION IS APPROPRIATELY 
CLASS IN NATURE AND THE DISTRICT COURT 
COMMITTED REVERSIBLE ERROR IN DISMISSING 
IT AS SUCH 

c 

III. WHETHER THE DISTRICT COURT COMMITTED 
REVERSIBLE ERROR IN SUMMARILY DISMIS¬ 
SING THE ACTION HEREIN ON THE GROUND 
THAT IT LACKED JURISDICTION UNDER TITLE 
VII OF THE CIVIL RIGHTS ACT OF 1964 AS 
AMENDED (42 U.S.C. §2000(e)) 



STATEMENT OF THE CASE 

This action was commenced by the Appellant, a woman, on 
December 7, 1973, with the filing of the Complaint with the 
Clerk of the United States District Court for the Northern 
District of New York; and it was subsequently served upon 
the Appellees by an agent of the Office of the United Stages 
Marshal for the Northern District of New York. 

The action was brought, as a class action, to redress 
the maintenance and perpetuation of a pattern and practice 
of discrimination against women, solely because of their sex, 
in the hiring of women to, and the promotion and retention 
of women in, teaching positions on the faculty at Syracuse 
University, in contravention of the Fourteenth Amendment to 
the United States Constitution and the various acts of Con¬ 
gress which prohibit discrimination based on sex, to wit: 

42 U.S.C. §§ 2000(e) etseq., as amended (Title VII of the 

Civil Rights Act of 1964). 

The Appellant commenced this action pursuant to a Notice 
of Right to Sue" letter sent to her on September 27, 1973 and 
issued by the Equal Employment Opportunity Commission, Buffalo 
New York, Lloyd G. Bell, District Director. See: Exhibit "A" 
in the Appendix to this Brief. Subsequently a second "Notice 
of Right to Sue" letter was issued by Mr. Bell on March 26, 
1974, See: Exhibit "B" in the Appendix to this Brief, and 
the District Court was so advised. 
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In order to fully understand what substantive allega¬ 
tions in the Complaint fell within the District Court's juris¬ 
diction under Title VII of the 1964 Civil Rights Act, as 
amended (42 U„S. C. §§ 2000(e) et seq .) t as such jurisdiction 
was conferred upon the Court below pursuant to the "Notice of 
Right to Sue" letters which were issued by the Equal Employ¬ 
ment Opportunity Commission on September 27, 1973, and on 
March 27, 1974, it is necessary to set forth herein the rather 
detailed course of action which the Appellant pursued in 
both the state and federal administrative agencies before the 
aforementioned "Notice of Right to Sue" letters were issued. 
See: Affidavits, in this regard, submitted to the Court be¬ 
low and made part of the Appendix to this Brief. 

An understanding of the detailed course of action which 
the Appellant followed will lead to the inescapable conclusion 
that all of the allegations which she set forth in the Com¬ 
plaint, as well as all of the Appellees named therein, were 
subject to the "Notice of Right to Sue" letters from the 
Equal Employment Opportunity Commission. 

In October, 1969, the Appellant was arbitrarily ter¬ 
minated from her position as an Assistant Professor in the 
English Department at Syracuse University effective June, 

1971. 

At the time of the notification of her termination in 
October, 1969, the Appellant had been an Assistant Professor 
in the English Department for three years. 
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At the time of the notification of her termination in 
October, 1969, the Appellant was the only potentially con¬ 
tinuing full time female faculty member in the English Depart¬ 
ment at Syracuse University=» 

Furthermore, at the time of the notification of her ter- 
• mination in October, 1969, the Appellant's professional cre¬ 
dentials and performance had not been properly evaluated 
according to the standards, practices and procedures of the 
Appellee University and the Department of English. 

During the period from 1966 to 1973, it is believed,no 
male faculty member had ever been terminated after only three 
years of teaching service in the Department of English at the 
Appellee University with or without adherence to the evaluation 
standards, practices and procedures of the Appellee University 

and the Department of English. 

Furthermore, during the period from 1966 to 1973, males 
in positions parallel to that of the Appellant had been 
repeatedly and continuously retained on the faculty in the 
9 English Department at Syracuse University notwithstanding 

that they possessed inferior academic qualifications than 
those possessed by the Appellant at the time of her termina- 

t 

t i on. 

During the period from 1967 through 1970 when the Appellant 
filed a Complaint with the New York State Division of Human 
Rights relating to her termination, no woman was offered 
or even seriously considered for a teaching position in the 
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Department of English at Syracuse University, although quali¬ 
fied women applied for positions and were available to fill 
the some. 

During the period from 1967 through 1970 when the Appellant 
filed a Comp!ant with the New York State Division of Human 
Rights relating to her termination, many men v/ere seriously 
and actively considered for positions in the Department of 
English at Syracuse University; and a dozen men were appointed 
to the Department faculty. 

In October, 1970, the Tenure Committee of the Department 
of English at Syracuse University affirmed the Appellant's ter¬ 
mination, effective June, 1971. 

Prior to the October, 1970 affirmation of her termination 
by the Tenure Committee of the Department of English at Syra¬ 
cuse University, the Chairman of said Department, who is a 
standing member of said Tenure Committee, took the position 
that, because of the Appellant's marriage to a member of the 
Department of English, the Appellant was ineligible for employ¬ 
ment in view of the University's general policy against nepotism. 

At the time of the initial notification of termination in 
October, 1969, the Appellant was not married to a member of the 
Department of English at Syracuse University. 

Furthermore, the Chairman of the Department held the view, 
prior to the affirmation in October, 1970, that the Appellant’s 
termination was necessitated by budgetary plans which he had 
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formulated; and that the Tenure Committee's reconsideration 
of the Appellant's termination was, in sum, meaningless. 

In December, 1970, the Appellant filed a Complaint with 
the New York State Division of Human Rights alleging that her 
termination effective June, 1971* was arbitrary, capricious 
and discriminatory against her, because of her sex, in vio¬ 
lation of the Human Rights Law of the State of New York. 

In April, 1971, pursuant to University procedures de¬ 
fined by the Faculty Manual , the Appellant filed a formal 
written request with the Academic Freedom, Tenure, and Pro¬ 
fessional Ethics Committee of the University Senate for con¬ 
sideration and redress of her grievance. 

Formal hearings were not held by said Committee until 
the Spring of 1972. 

In May, 1971, the Executive Committee of the Department 
and the Chairman of the Department, who is a standing member 
of the Executive Committee, declined to consider the Appellant's 
appointment to a faculty position in the Department of English 
at Syracuse University notwithstanding that there was a need 
for a person with the Appellant's qualifications to fill 
said position. 

It is beli'eved that the position still remains unfilled. 

In April, 1971, the New York State Division of Human 
Rights found probable cause to exist in the Appellant's 
complaint. 


-6- 





After conciliation with the Appellee University failed, 
a public hearing was held in the State Division of Human 
Rights. 

In November, 1972, Jack Sable, the Commissioner of the 
New York State Division cf Human Rights held that the Appellee 
University had not discriminated against the Appellant in 
violation of the Human Rights Law of the State of New York 
and in view of the standards applied thereunder and the 
state court cases related thereto. 

The standards applied under the Human Rights Law of 
the State of New York are different than the standards em¬ 
ployed when measuring conduct under the United States Consti¬ 
tution and the various federal civil rights acts designed to 
protect the Appellant's right to be free from discrimination 
in employment because of her sex. 

In December, 1972, the Appellant filed an appeal to the 
Appeals Board of the New York State Division of Human Rights 
from the decision of Commissioner Sable. 

On January 19, 1973, a duly constituted hearing panel 
of the Academic Freedom, Tenure, and Professional Ethics 
Committee of the University Senate, issued a report after hold 
ing hearings in the Appellant's matter and pursuant to the 
grievance procedure which she instituted previously, as here¬ 
tofore set forth. 
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In its findings, said Hearing Panel found that the Appel¬ 
lants's dismissal had violated appropriate and required Univer¬ 
sity and Departmental procedures and was without adequate 
consideration in basis. 

In spite of the findings of the Hearing Panel, the 
English Department of Syracuse University and officials of 
said Department and Syracuse University refused and continue 
to refuse to rectify their errors as set forth by the afore¬ 
mentioned Hearing Panel and as is required by the University 
grievance procedures. 

The Chancellor of Syracuse University failed to implement 
the recommendation of the University Hearing Panel as is 
required by the Faculty Manual which defines the Appellant's 
contractual rights. 

Furthermore, in spite of repeated written requests to have 
the University Hearing Panel's report presented to the Tenure 
Committee of che English Department at Syracuse University, 
since that report was handed down in January, 1973, the Chair¬ 
man of said Department and various other members of the Depart¬ 
ment refused and continue to refuse to act on the valid request. 

As late as April 30, 1973, the Department of English at 
Syracuse University refused to comply with the request to 
reconsider the Appellant's termination in view of the findings 
of the University Hearing Panel which found impropriety in the 
procedures employed by the English Department in terminating 
her, as well as in the substance of her termination. 
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On September 24, 1973, the Appellant filed a Complaint with 
the Regional Office of the Equal Employment Opportunity Commis- 
on in Buffalo, New York, alleging that her termination from 
her faculty position in the Department of English at Syracuse 
University, and the subsequent actions attendant thereto and 
related thereto, were arbitrary, capricious and discriminate 
against her because of her sox in violation of the 1964 
civil Rights Act as amended (42 U.S.C. §§ 2000(e) et se^.). 

On September 27, 1973, Mr. Lloyd Bell, Regional Director 
of the Equal Employment Opportunity Commission Office in 
Buffalo, New York sent the Appellant a letter and a "Notice 

of Right to Sue" attached thereto. 

On September 30, 1973. the Appellant sent to Mr. Lloyd 
Bell a letter of clarification regarding her previously filed 


complaint with the Equal Employment Opportunity Commission. 

On October 3, 1973, the Appeal Board of the New York 
State Division of Human Rights heard oral argument relative 
to the Appellant's appeal from the adverse decision of Com¬ 
missioner Jack Sable, as heretofore set forth. 

The Appeal Board eventually affirmed the Commissioner's 

ruling, with o dissenting opinion. 

On October 11, 1973, the Department of English at 
Syracuse University again refused to comply with a request 
to reconsider the Appellant's termination in view of the 
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finding of the University Hearing Panel which found impro¬ 
priety in the proceedings employed by the English Department 

and the substance of her termination. 

On October 18, 1973, the Chancellor of Syracuse University 
refused to act on the Hearing Panel's report as is required 
by the University procedures and regulations. 

On December 3, 1973, Mr. Lloyd Bell, Regional Director 
of the Equal Employment Opportunity Commission Office in 
Buffalo, New York, wrote to the Appellant formally acknowl¬ 
edging the filing of her charges of employment discrimination 
with his office, as such charges were filed with said Commis¬ 
sion pursuant to her letter of clarification and amendment 
of September 30, 1973. 

In her letter to Mr. Bell, dated September 30, 1973, the 
Appellant specifically made reference to the fact that the 
Department of English at the Appellee University had refused 
the formal request for Reconsideration of her termination, in 
view of the University Hearing Panel's report of January, 

1973, as late as April 30, 1973. 

The Appellee University seems to contend that the action 

(inaction)by the University as late as April 30, 1973 (and 
since that time) related to her reappointment to the English 
Department faculty at Syracuse University and was therefore 
related to a hiring practice rather than a termination prac- 

ti ce. 
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However, if the Appellant had not been arbitrarily and dis¬ 
criminator i 1 y separated from the University in June, 1971 and 
the Univcrsjty Hearing Panel had not found irregularity in the 
procedures and substance of her termination, in January, 1973, 
the action and inaction ostensibly related to her hiring would 
not have taken place in April, 1973 and again in October, 1973. 
In other words, reappointment, qua hiring, as the University 
is using it, is really a euphemism for correcting the Appel¬ 
lant's arbitrary irregular and discriminatory separation from 
the University; the action and inaction of the University in 
April, 1973 and October, 1973, insum, deal with separation 
practices and not hiring practices and are inextricably atten¬ 
dant and related to the Appellant's termination from Syracuse 

University. 

Thd Appellant's Complaint to the Equal Employment Oppor¬ 
tunity Corrmission on September 24, 1973, as amended and 
clarified in her letter to Mr. Bell on September 30 , 1973, 
was timely filed when considered in light of the April 30 , 
1973 action (inaction) by the Department of English at 
Syracuse University and officials thereof, which action 
(inaction) is intricately attendant to the arbitrary, 
irregular and discriminatory termination, itself, in June, 

1971 . 
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Thereafter, Mr. Bell issued another "Notice of Right to 
Sue" letter on March 27, 1974. Said letter was issued at 
the request of the Appellant's counsel in view of the oral 
argument which was being held before the District Court on 
the Appellees' Motion to Dismiss. The Court was advised at 
the oral argument that the Appellant's counsel hod just 
spoken with Mr. Bell's office and that an unencumbered 
"Notice of Right to Sue" letter would be forthcoming. It 
was; and the District Court was formally advised. 

Syracuse University and Joseph Bryant were Respondents 
in the State Division proceedings. 

Syracuse University, a corporate educational entity, 
operates through its officers and employees. 

Syracuse University, Chancellor Melvin Eggers and the 
English Department at Syracuse University were named Respon¬ 
dents in the Appellant's EEOC Complaint and the clarification 
(amendment) thereto. 

All of the named Appellees are or were agents of Syracuse 
University for the purposes of this litigation and were sub¬ 
ject to the jurisdiction of the District Court notwithstanding 
that all of them may not have been specifically encaptioned 
in either the State or federal administrative Complaints. 

In view of the foregoing the District Court had proper 
jurisdiction over all of the allegations contained in the 
Appellant's Complaint, and all of the Appellees named therein, 
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said jurisdiction bc’ng conferred upon it pursuant to 42 U.S.C. 

§§ 2000(c), ct. seg .{Titlc VII of the Civil Rights Act of 1964, 
as amended), the "Notice of Right to Sue" letters issued by 
the EEOC, thereunder. 

After the Appellant filed her Complaint with the United 
States District Court for the Northern District of New York, 
the Honorable Edmund Port presiding, said Judge rescued himself 
from the case in view of his connection with the Appellee Uni¬ 
versity (he served on the Board of Visitors of the Law College 
at said University). The case was then assigned to the Honorable 
James Foley, Chief Judge of the United States District Court 
for the Northern District of New York. 

The Appellees, by and through their attorneys, made a 
Motion to Dismiss; and on May 13, 1974 the Court, after 
considering the Affidavits filed with it and hearing oral argu¬ 
ments but without taking evidence, dismissed the cause of action 
for lack of jurisdiction and for failure to state a claim upon 
which relief could be granted. 

Believing that the District Court committed grievous 
error in dismissing the matter as it did, the Appellant filed 
a Notice of Appeal to this Court from the Memorandum, Decision 
and Order issued on May 13, 1974. 


- 13 - 


ARGUMENT 


I. THE DISTRICT COURT COMMITTED REVER¬ 
SIBLE ERROR IN REFUSING TO CONSIDER 
EVIDENCE ON THE OUASI-PUBLIC NATURE 
OF SYRACUSE UNIVERSITY AND IN SUM ¬ 
MARILY DISMISSING THE ACTION THEREIN 
ON JURISDICTION GROUNDS UNDER 
U.S.C. §1343 (3) and (4) IN CONJUNC¬ 
TION V/ITH 42 U.S.C, §1983 AND THE 
FOURTEENTH AMENDMENT TO THE UNITED 
STATES CONSITUTION AND ON THE GROUND 
THAT THE APPELLANT FAILED TO ASSERT 
A CLAIM THEREUNDER UPON WHICH RELIEF 
COULD BE GRANTED 


A. THE APPELLEE UNIVERSITY: STATE ACTION, 
THE FOURTEENTH AMENDMENT AND FEDERAL 
COURT JURISDICTION 


The Civil Rights Act of 1871 (42 U.S.C. 1983) states: 

"Every person who, under color of any statute, 
orginance, regulation, custom, or usage, or 
. any state or territory [or part thereof], sub¬ 
jects, or causes to be subjected, any citizen 
of the United States or other person within 
the jurisdiction thereof to the deprivation 
of any rights, privileges, or immunities 
secured by the Constitution and laws, shall 
be liable to the party injured in an action 
at lav/, suit in equity, or other proper pro¬ 
ceedings for redress." 

"The Fourteenth Amendment gave Congress the power to 
legislate against 'State action of every kind' having the 
effect of impairing federally guaranteed rights, Civil Rights 
Cases, 109 U.S. 3, 11, 3 S.Ct. 18, 27 L.Ed. 835 (1833), and 
Congress had exercised that power in § 1983 ." K1etschka v. 
Driver . 411 F.2d 436, 447 (2nd Cir. 1969). 
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The Court in K1etschka , sunra at pages 448-449, stated 


further: 

"It was the evident purpose of §1983 to 
provide a remedy when federal rights 
nave been violated through the use or 
misuse of a power derived from a state. 

Monroe v. Pape, 365 U.S. 167, 184, 81 
S.Ct. 473, 5 LoEd.2d 492 (1961)." 

Moreover, ". . .informal, behind the scenes exertion of state 

authority is as much within the scope of §1983 as the more 

usual example of formal and open action leading to the denial 

of federal rights," Icl. at page 447. "Several cases have 

held that action taken by private individuals were 'state 

action' violative of the Fourteenth Amendment because of the 

interaction of the private actors with state officials or 

policies, e.g., Burton v. Wilmington Parking Authority, 365 

U.S. 715, 81 S.Ct. 856 , 6 L.Ed.2d 45 (1961); Lombard v. 

Louisiana, 373 U.S. 267, 83 S.Ct. 1122, 10 L.Ed.2d 338 (1963); 

Smith v. Hampton Training School for Nurses, 360 F.2d 577, 

580 (4t.h Cir. 1966)." Driver . supra at page 448. 

"The ultimate substantive question is whether there has 
been 'State action of a particular character' (Civil Rights 
Cases, supra (109 U.S. at page 11) - whether the character of 
the State's involvement in an arbitrary discrimination is such 
that it should be held responsible for the discrimination." 
Peterson v. Grecnvilie , 373 U.S. 244, 249, 83 S.Ct. 1119, 

10 L.Ed.2d 323, 327 (1963) (Emphasis included). 


f\ 
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In Burton v. Wilmington Parking Authority , 365 U.S. 715, 


81 S.Ct. 856 , 6 L.Ed.2d 45 (1961) the Supreme Court reversed 

the judgment of the Delaware Supreme Court which held that the 

lessee ( a private corporation) who operated a restaurant in 

an automobile parking building, owned and operated by an agency 

created by the State of Delav/are to provide parking facilities, 

v/as acting in a purely private capacity and that the lessee's 

operation was primarily a restaurant and thus subject to the 

provision of a Delaware statute which does not compel the 

operator of a restaurant to give service to all persons seeking 

such. The Court said in this regard at page 725: 

"The State has so far insinuated itself 
into a position of interdependence with 
Eagle that it must be recognized as a 
joint participant in the challenged 
activity, which, on that account, 
cannot be considered to have been 'purely 
private' as to fall without the scope of 
the Fourteenth Amendment." 

Because of the very "largeness of government, a multitude 
of relationships might fall within the Amendment's embrace;" 
and accordingly, it must be remembered that the susceptibility 
of a particular relationship and the alleged s^ate action 
emanating therefrom can be determined "only in the framework 
of the peculiar facts or circumstances present." Burton v. 
Wilmington Parking Authority , supra at pages 725-726. See 
also: Moose Lodge No. 107 v. Irvis , 407 U.S. 163, 172, 92 
S.Ct. 1965, 32 L.Ed.2d 627, 637 (1972); O'Nci11 /. Grayson 
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County 

1973); 


w 2 rj-,nn ri-0 Hospital , 472 F.2d 1140, 1143 (6th Ci r 

Mnlc v. Crossroads Assoc.i atcs., 469 F.2d 6l6, 620 


(2nd Cir. 1972), 

Thus it has been held that "the private ownership or 
operation of a facility with a public interest does not 
automatically insulate it from the commands of the Fourteenth 
Amendment." Bclk w. r hnr ^ii^r nf Washington University 
336 F.Supp. 45, 48 (E.D. Mo. 1970). See: Public Utilit ies 
Commisslon v. Poliak , 343 U.S. 451, 72 S.Ct. 813, 96 L.Ed. 
1068 (1952); Simkins v. Moses H.. Con e Memorial Hospital, 323 
F.2d 959 (4th Cir. 1953); Marsh v. Alabama, 326 U.S. 501, 


66 S.Ct. 276, 90 L.Ed. 265 (1946). 

In the area of education, the distinction between private 

and public strikes a very delicate balance. See: Braden v. 
University of Pittsburgh , 477 F.2d 1, 6 (3rd. Cir. 1973). 

In that regard, Judge J. Skelly Wright, sitting as a 

District Court Judge in Louisi ana, recogni zed early on that 

the "administrators of a private college are performing a 

public function." He stated in that regard: 

"Tulane argues that, even if there.is no 
valid state law requiring segregation,.it 
remains free to discriminate in admissions 
as it chooses. That proposition, of course, 
supposes that the acts of the University 
cannot be imputed to the state, but are 
entirely private deeds, exempt from the 
Equal Protection Clause. 


At the o utset, one may question whether 

anv school or coiI one can ever oe so 

—--FcT 


escape 
ind.nent. 


The 

TiT 


reacti of the 


1 privote 'as 

Fourteent h 
cJcdi c ..ted to the 

the only sure luundation - - - 

^■nni-nnt-p. oml tted 1 without wh ich no 


a country “ 
r-r,-,-rl that: educati on is 
or ireceom, 
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republic can maintain itself in strength , 
'{footnote cmitied l i nr ti tuti c!is 01 lonrn - 
i ng ere not t hin ns of purely private con 
c.crn. me Supreme Court "or the Uni ted 
States has noted that [i]n these days, 
it is doubtful that any child may reasonably 
be expected to succeed in life if he is 
denied the opportunity of an education. 

Brown v. Board of Education of Topeka, 
supra, 34? U.S. 493, 74 S.Ct. 691, 98 
L.Ed. 873." 

1 

t 

* * * 


Clearly, the administrators of a private 
colleen are nerformine, a public function . 

T hey do the work oi tnc state, 01 ten in 
the place of the s tote. [footnote omitted] 

Does it not follow that they stand in the 
state's shoes? And, i:f so, are they not 
then agents of the state, subject to the 
constitutional restraints on governmental 
action, to the same extent as private per¬ 
sons who govern a company town, Marsh v. 

State of Alabama, 326 U.S. 501, 66 S.Ct. 276, 

90 L.Ed. 265, or control a political party, 

. Terry v. Adams, 345 U.S. 461, 73 S.Ct. 809, 

97 L.Ed. 1152, or run a city street car and 
bus service, Public Utilities Conn. v. 

Poliak, 343 U.S. 451, 72 S.Ct. 813, 96 L.Ed. 

1068; Bomon v. Birmingham Transit Company, 

5 Cir., 280 F.2d. 

Reason and authority strongly suggest that 
the Constitution never sanction 1 ' racial dis ¬ 
crimination i n cur school s ’arid "c oi mno.s, no 
matter how 'private 1 they may cfaim to be. " 

(Emphasis added). 

See; Gui1 lor y v. Administrators of Tulane University of Louisi¬ 
ana , 203 F.Supp. 855, 858-859 (E.D. La. 1962) See also; Bel k 
v. Chancellor of Washington University , supra at page 48, 
where, Judge Harper stated; 
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"The pleadings do allege that Washington 
University operates as a result of a 
charter granted by the State of Missouri 
and that the defendant Chancel lor.Eliot 
is the chief executive of that private 


universi ty. Xl_ L 

court t h th - ■ ; ■" 
s i t y •- p_. ■ • a . n t u 
said uni versity i 
their righl to pa 
tional process, 
f unction . The st 
under which said 
as an educational 
private universit 
f uricti on cou l d re 
to cons t fVXt i cna l 


<~ t;h e opinion of this 
us of n private univer - 
■. f '. tot:e ac_ ion 1 wiicn 
s’ denying to its students 
rticipate in the educa- 
Eduonti on i_s_ a oubl i c 
ate granted a"charter 
university could operate 
institution. Hence, the 
v 1 s performance of publ ic 
sider its ac cions subject 
r~es t r ai n~~T (Err.pnasi s added) 


In holding that the actions of a private 
university can constitute 'stat r action 1 , 
tin’s court began from the principle that 
the private ownership or operation of a 
facility with a public interest does not 
automatically insulate it from the commands 
of che Fourteenth Amendment. The authority 
for this view has been wel1 established in 
Public Utilities Commission v. Poliak, 343 
U.co 451, 72 S.Ct. 813 96 L.Ed. 1068 (1932); 
Simkins v. Moses H. Cone Memorial Hospital, 

323 F.2d 959 (4th Cir. 1953); Marsh v. Ala¬ 
bama, 326 U.S. 501, 66 S.Ct. 276, 90 L.Ed. 265 
(1946). 


The case of Public Utilities Commission v. 
Poliak, supra, illustrates that neither the 
operation of a privately-owned pub!icuti1ity. 
corporation or a privately-owned public transit 
corporation is precluded from the operation 
of the constitution. In Simkins v. Moses H. 
Cone Memorial Hospital, supra, the court held 
that a private hospital was subject to the 
dictates of tlx: constitution and stated, 323 
F.2d 1, c. 968: 


•And it is, of course, clear that.when.a 
State function or responsibility is being 
exercised, it matters not for Fourteenth 
Amendment purposes that the *** [institu¬ 
tion actually chosen] could otherwise be 
private: the equal protection guarantee 
applies.' 
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In Marsh v. Alabama, supra, the court noted 
that a company-owned town could not deprive 
an individual of the rights that he is se¬ 
cured by the constitution. Judge Black in 
his opinion stated, l.c.506, 66 S.Ct. 278: 

'Thus, the owners of privately held 
bridges, ferries, turnpikes and rail¬ 
roads may not operate themas freely as 
a farmer does his farm. Since these 
facilities are built and operated pri¬ 
marily to benefit the public and since 
their operation is essentially a public 
function, it is subject to state regu- 
1ation. 1 " 

Than, recognizing that "the pleadings of the plaintiffs 
with regard to the role of a private university in the educa¬ 
tional process should be viewed in light of the [prececding 
discussion]," Ibid , and citing with approval from Gui 1j orx. 
supra , Judge Harper acknowledged that "today, more than ever 
before, the area of education is a matter of the greatest 
public concern and interest," Ihid ., and stated: 

"The court in Guillory v. Administrators 
of Tulane University, 203 F.Supp. 855 (E.D. 

La. 1962), recognized the role of the pri¬ 
vate university in the public function of 
education, and rejected the contention that 
the acts of a private university cannot be 
imputed to the state. With regard to pri¬ 
vate institutions of higher learning, the 
court stated, l.c. 858 : 

At the outset, one may question whether 
any school or college can ever be so 
'pri vate* as to escape the reach of the 
Fourteenth Amendment. In a country 
dedicated to the creed that education 
is the only 'sure foundation * * * of 
freedom,' 'without which no republic 
can maintain itself in strength,' 
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ions of learning arc not things 
y private concern. The Supreme 
the United States has noted 


n 


these days, it is doubtful 
d may reasonably be expected 
in life if he is denied the 
ity of an education.' Brown 
Education of Topeka, supra 
493, 74 S.Ct. [686] 691, 

1 (Emohasis added). 


that 

to 


9& L.Ed, 


Although the Guillory case was concerned with 
racial discrimination, the court likenedthe 
acts of private administrators in the univer¬ 
sity to the actions of private persons who 
governed a company town in Marsh v. State of 
Alabama, supra, or who ran a streetcar and bus 
services as in Public utilities Commission v. 
Poliak, supra. The court then stated, 203 f.Supp., 
at 859: 


'Clearly, the administrators of a private 
college are performing a public function. 
They do the work of the state, often in the 
place of the state. Does it not fol 1 ov/ 
that they stand in the state's shoes. 
(Emphasis added). 


The essential public function that private _ 
schools fulfill in education was again recognized 
in Brown v. Mitchel 1 , supra. Although the court 
did not find the requisite 'state action' in a 
student di sci 0*1 i na *v case, the court stated at 
409 F o 2d 596: 


1 vi'c rr-y concede, without deciding,that 
judged by the totality of its public func¬ 
tions this university may be 1ikened to 
Marsh and Logan Plaza for the purpose of 
exercising First and Fourteenth Amendment 
rights in its public ways.' 


'State action' cannot be determined by an exact 
formula. In fact, in Burton v. Wilmington 
Parking Authority, 365 U.S. 715, 81 S.Ct. 856, 

6 L<,Ed v 2d 45, the court points out that the 
best approach to measuring state involvement 
in a case is through the inductive process of 
sifting facts and weighing circumstances. How¬ 
ever, when in the area of state function and respon¬ 
sibility, the courts have recognized that the con- 
stitutional rights of its citizens must be protected, 
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r, court- holds that. th~ condor*- of the chief 


'C lit i y; o’ or 
-• nj'ilic 1 i" • ~*t 
jc.a L i on.cou i J 


r i vn t o 11 n i v * r s i i v . i n 1 i n h t c \ 

;n n r i v a! o tin i ver s i tv in 


ca ‘-j r ,-uCO’jTj amount fo suf f i r.i ^nt _ 1 - tot 
•j f i * -j p i ;.~>r t~r> nr out iur i :..o i c t. i oi i i( : 


’t:hi s 


co urt . 1 t p.i .' r’ >,v 1 i ivy ' or than 1 a i nt i J M j_j—L l. 

Thn t r i c | to i jro v, o suen ai 1 oc nti on•- as .wc^tra _ 

--—■—-T- trr-r 

tho jcio'Hunlr to tws 

nri ion W 'r.ri: r;\ \ ii r i sn i c t i cc and 1 or Id lure [ 

to state a'cTfiTm upon vaj eU r ior c. ; .n bo or an led , 
are both overruled. (tmphasi s ocidcci) 

Id o at page 49^ 

In Braden v. University of Pittsburgh , sujaro, a case al¬ 
most identical to the matter herein, an Assistant Professor 
brought an action, on her own behalf and on behalf of other 
women employed by the university in professional positions, 
against the university and its chancellor, alleging discrimi¬ 
nation against women. The District Court dismissed the action 
on the ground of insufficient state involvement. See: Braden 
v. University o* Pittsburgh , 343 F.Supp. 836 (W.D.Penn. 1972). 
In reversing, the Third Circuit Court of Appeals, by Judge 
Biggs, vacated the District Court judgment and remanded, 

stating in this regard that: 

"The district judge filed a memorandum of 
law and held in substance that the. . . 

Commonwealth did not have sufficient connec¬ 
tion with the University to be able to 
tain the action under §1983 [footnote omittedj. 

The last issue tendered is, we bdieve, govern¬ 
ed by Burton v. Wilmington Parking Authority, 

365 U.S. 715, 725, 81 S.Ct. 856, 6 L .Ed.2d 45 

lsce: Concurring opinion of Judge Gibbons in B ra d e n, su^ra 

where he states: 

"At least, whether the University of Pitts¬ 
burgh is engaged in a state action, is a 
substantial factual question. 

Id. at page 8. 
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(1961) end it must be decided whether the 
Commonwealth, in the language of Mr. Jus¬ 
tice Clark 'has so far insinuated itself 
into a position of interdependence with 
the University that it must be recognize 
as a joint participant in the challenged 
activity, i.c., discriminating against 
women. Stated conversely, can the ac¬ 
tivities of tic University be considered 
to be so purely private as to foil outside 
the scope of the Fourteenth Amendment. 

It would perhaps be possible for us to de¬ 
cide this last issue on the present record 
but we think we should not do so. .er/ 
important constitutional questions are pre¬ 
sented and the Supreme Couri. has repeatealy 
informed us that such difficult ssues should 
not be decided except upon a full record and 
after adequate hearing. Polk Co. v. Glover, 
305 U.S. 5, 59 S.Ct. 15, 83 L.Ed. 6 0938), 
Bordens Farm Products v. Baldwin, 293 U.S. 

19S. 55 S.Ct. 187, 79 L.Ed 281 concurr,,K! 
opinion, 293 U.S. 213, 55 S.Ct. 193, 79 L.ta. 
290 (1934): Villa v. Van Schaick, 29> o. . 
152, 57 S.Ct. 128, 81 L.Ed. 9 ] 0936). See 
also Honcyman v* Hanan, 3^0 U.S* 1 ,7 

1 Ct. 350,81 L.Ed. bib (1937); Patterson v. 
Alabama, 294 U.S. 600, 607, 55 S.Ct. 575, 79 
L.Ed. 1082 (1935); Rescue Army y. Mlioi gi p «l 
Court, 331 U.S. 5^9, 57 S.Ct. 

1666 (1947); DeBacker v. Brainard, 396 U.s. 
28, 90 S.Ct: 163, 24 L.Ed. 2d 148 ( 969), and 
Cowgill v. California, 39o U.S. 371, 90 S.Ct. 
613, 24 L.Ed.2d 590 (1970). 


We cannot decide this case in a semi -vacuum 


We -do not have enough facts before us to 
determine the extent.of the involvement 
of the Commonwealth in the conouct of the 

University, so that such condu 5 c f be 
aiven its true significance. The issue, 
as Mr. Justice Clark said and as we have 
stated, is whether the Commonwealth has 
'insinuated itself' into the affairs of 
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the University in such a way that the 
University's conduct cannot be considered 
to be so 'purely private' os to fall 
without the scope of the Fourteenth Amend¬ 
ment. 1 The balance here is a delicate one. 

* * * 


This is an important case and we arc en¬ 
titled to a carefully prepared record after 
full hearing in the trial court and to the 
views of the trial court upon such a record. 
The judgment will be vacated and the case re¬ 
manded with the directions to proceed in 
accordance with this opinion." 

Id. at pages 4-6, 8. See also: Johnson v. University 

burgh . 359 F.Supp. 1002, 1005-1006 (W.0 o Penn., 1973), 

the Court stated: 

"After this case has been filed and after 
we had commenced taking the testimony of 
plai ntiff in connection with her applica¬ 
tion for preliminary injunction the Court 
of Appeals for the Third Circuit entered 
its decision in Braden v. University of 
Pittsburgh, 5 FEP Cases 908 (No. 72-1220 
slip opinion filed April 11, 1973) in which 
another sex discrimination case brought by 
a female assistant professor in the dental 
school which had been dismissed by another 
judge of this court was reversed and sent 
back for „ full development of all the 
facts,. The court directed that the facts 
be developed to determine whether the 
University of Pittsburgh was a State In¬ 
stitution or not and whether it was sub¬ 
ject to the Civil Rights Act, 42 U.S.C. 1983 

Upon receipt of the opinion of the court in 
Braden, tin's court denied all motions to 
dismiss in the instant case, involving a 
female assistant professor in the School 
of Medicine, nr ; d ruled that the facts would 
have to be fully developed to determine 

whether or not t'.o University _ r 1 i , re burgh 

wn'. a State Institution end whether its 
officials y/ruld ie suoiect to 42 U.S.C. 1983 
The matter is present iv before th^ court on 

a r aticp fo r.,pr,y I iin i, p nil'n.£JLi<nnx 1 ' 

(Emphasis added). 


of Pitts - 
where 
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In Co ]\, v. Chnncollcr of the University of Wa shington, 
supra, the Court made certain observations about the line of 
"private" university cases, involving student discipline, where 
"state" action was not held to exist because of "the desire of 
the court not to review the internal disciplinary affairs of a 
private university when the rules and procedures within the 
university arc established." Speaking to the same Judge 
Harper said: 

"The basic contention of the defendant 
Chancellor in his motion to dismiss 
for lack of jurisdiction is that there 
is no 'state action' alleged by the 
plaintiffs upon which this court can 
grant jurisdiction. It is axiomatic 
that the due process provision of the 
Fourteenth Amendment to the Uni ted 
States Constitution upon which this 
cause of action is based encompasses 
only 'state action,' and that the acts 
of private individuals wi11 not be con¬ 
sidered unless they are acting under 
color of state law. Shelley v. Kracmer, 

334 U.S. 1, 68 S.Ct. 836, 92 L.Ed. 1161 
(1948): Evans v. Newton, 382 U.S. 296, 

86'S.Ct. 486, 15 L.Ed.2d 373 (1966). 


In support of this contention that no 
sufficient 'state action' for jurisdiction 
exists, the defendant Chancellor cites 
several cases involving 'state action 1 in 
the private university. None of the factual 
situations in the cases cited by the defen¬ 
dant reflect the facts of the plaintiffs' 
pleadings. In the cases of Brown v. Mitchell, 

409 F.2d 593 doth Cir. 1969); Torres v. 

Puerto Rico Junior College, 298 F.Supp. 458 
(D.P.R. 1969); and Powc v. Miles, 407 F.2d 
73 (2nd Cir. 1969); the respective courts found no 
sufficient 'state action' when the issue 



concerned the power of a private univer¬ 
sity to suspend students for disciplinary 
infractions. Thus, the above cases are 
only authority for the principle that the 
power exercised by a private university 
in discipling student members is not 
'state action' under 1+2 U.o„ C.A. i*lJ 3. 


Thiic the decision in Brown v. Mitchell 
supra, as in all the student disciplinary 
eases, is predicated upon the aesuc of 
the court not to review the internal. 
disciplinary affairs of a P riv ate umversi , 
when the rules and Pr?« d “ ros "P h " ^ 
university are established. Such^is no 
the issue before this court here. 

Id . at pages 46-47. 

Not insignificantly, in Coleman v. Wagne r, 429 F - 2d - 1120 
(2nd Cir. 1970), the Second Circuit, in reversing and remanding 
the case back to the District for further hearings, recognized 
that, even in the area of internal student discipline, a 
"meaningful state intrusion into the disciplinary policies of 
private colleges and universities," Id. at page 1125, can 
transform that which is ostensibly "private" conduct into 
"state action." In that regard, Judge Kaufman wrote for the 

Court: 

* '•Wr* art 1 however, cognizant of the Possibility 

that the statute may have been intended, or moy 
be aopHed to mean more than it purports to say. 
More'speci f ical1 y , section 6450 may be intended 
or applied as a command to the col leg-s o 
ctate to adopt a new, more severe attitude 
toward campus disruption and to impose harsh 
sanctions on unruly students. The Governor 
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Memorandum approving section 6450 referred 
to an 'intolerable situation on the Cornell 
University Campus; and spoke of 'the urgent 
need for adequate plans for student-univer¬ 
sity relations.' 2 McKinney's 1969 Session 
Law, p. 2846 (emphasis added) 0 Several 
other bills pend.ing in the New York legis¬ 
lature while section 6450 was under con¬ 
sideration suggest that the statute was 
enacted in an atmosphere of hostility to¬ 
ward unruly student demonstrators and of 
resolve to make disruption costly for the 
participants. [footnote omitted] If these 
considerations have merit and section 6450 
was intended to coerce colleges to adopt 
disciplinary codes embodying a 'hard-line' 
attitude toward student protesters, it would 
appear that New York has indeed 'undertaken 
to set policy for the control of demon¬ 
strations in all private universities' and 
should be held responsible for the imple¬ 
mentation of this policy. Pov/e v. Miles, 407 
F.2d 73, 81 (1968). Since we cannot resolve 
this question on the record before us, v/e 
conclude that the district court acted too 
hastily in dismissing the ,pomnlaint and, 
consequently remand for a further hearing 
at which the plaintiffs may introduce evi¬ 
dence to establish that section 6450 represents 
a meaningful state intrusion into the dis¬ 
ciplinary policies of private colleges and 
universities." 

Judge friendly concurred in the remand in Coleman , supra 
but indicated he would remand for a "consideration on the 
merits rather than for the elaborate preliminary inquiry" 
which the majority on the panel had directed. Limiting the 
application of Powc v. Mi 1 es , 407 F.2d 73 (2nd Cir. 1968) 
which he authored, to Coleman , Judge Friendly seemed to hold 
that, in view of the existence of a state statute directing 
governing boards of "all colleges" to adopt rules and re- 
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gulations for maintaining public order, a, a matter of , .l aw and 
"irrespective of what the inquiry directed by the majority 
may reveal," Coleman , supra at page 1126, the action com¬ 
plained of fell within the ambit of the Fourteenth Amendment. 

He stated at pages 1126-1127 that: 

"I fully agree that the district court 
erred in dismissing the comp! amt for 
want of iurisdiction. However, although 
I recognize that the question of state 
action here is a close one and that 
resolution in plaintiffs' favor would not 
bo compelled by the dictum in 
Miles 407 F.2d 73, 81 (2 Cir. 1968), 
even if that were binding, I would uphold 
their claim in that respect and would 
remand for consideration on the merits 
rather than for the elaborate preliminary 
inquiry which my brothers direct. 

Until 1969 New York was content to leave 
the control of conduct on the campuses of 
private colleges to private colleges, save 
• as all this might be governed by New York s 
general law of crime, tort and co ^!* a ct* 

We held in Powe v. Miles, supra, 407 f.2d 
at 79-82, that so long as New York thus 
stood aside, the^nfo rmment of discip I QO 
bv a private col loan was, not s t > l ■- 1. 


rip spi Lc New Yc r 
regulation c <i 
The grant 01 
with that 
moved in, 
di rectcd 


:«s unusua 


educetional 


lv oxtensive 
standards arid 


state aid. Not satisiied 
situation, the 1969 Legislature 
as it had every right to do. Jt 
the governing boards of all college^ 
to 'adopt rules and regulations for the 
maintenance of public order on college 
campuses and other college property 'u^-d 
for educational purposes and provide^ 
program for the enforcement thereof. 

The colleges were further ordered to s 
forth in these regulations the penalties for 
vTolatl on. which 'shall include provisions 
for''suspension, expulsion or other appro¬ 
priate dsli pi i nery action.' Henceforth, it 
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con thus be forcefully argued, a private col¬ 
lege in promulgating rules and regulations for the 
maintenance of order on the campus is exercising 
a power emanating from the legislature even though it 
could have acted on its own, car. many in faqt have done 
[footnote emitted]. This, as it seems to me, is the 
teaching of Judge Tuttle's well-known opinion in Boman v. 
Birmingham Transit Co., 280 F„2d 531 (5 Cir. I960), 
although the plaintiffs' case there was 
strengthened by the quick succession of repeal 
of a city ordinance and the promulgation of a 
Transit Company regulation, both requiring 
seating on the basis of race, and by the 
company's need of a franchise to use the 
city strectSo (Lrnphasis added). 

Two sets of considerations weigh with me in 
favor of a decision that the state action 
line has here been crossed, irrespective of 
what the inquiry directed by the majority may 
reveal . 

Plainly one objective of the New York Legis¬ 
lation was to deter student disturbances by 
the clear announcement of rules of conduct and 
of the penalties for disobedience. That is 
fair enough; indeed it is a principle justi¬ 
fication for our system of criminal sanctions. 

But if the state wishes the benefits of such 
deterrence in private colleges, must it not 
accept responsibility, for preventing over- 
deterrence by excessive sanctions and lack of 
fair procedure for enforcement? Furthermore, 
and perhaps sti.i 1 more important, do not rules 
of private colleges framed in response to a 
state mandate nave a significantly different 
symbolic appearance than rules formulated in 
the absence of such a statute? It is pertinent 
that the Rules arid Regulations of Wagner College 
here al issue begin with a statement that a 
committee had met to prepare them 'in accordance 
with the newly enacted New York Public Law 129 - a, 
which required such a document,' then set out 
§6450 of the Education Lav; in full text, and 
include a copy of the required report to the 
Department of Education. ’The circulation of such 
a document fits rather precisely the sentence from 
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Griffin v. Maryland, 378 U.S. 130, 135, 

84 S.Ct. 1770, 12 L.Ed,2d 754 (1964), that 
my brother Kaufman quotes. Furthermore, 
objections to the very existence of a 
detailed code would be met by the answer 
that one was state-compelled. When a state 
has gone so far in directing private action 
that citizens may reasonably believe this to 
have been taken at the state's instance, state 
action may legitimately be found even though 
the state left the private cictors almost 
complete freedom of choice. 

That, as it seems to me, must be the rationale 
of Burton v. Wilmington Parking Authority, 365, 

6 L.Ed.2d 45 (1961). Although the Authority 
had not directed the Eagle Coffee Shoppe to 
discriminate against Blacks, it hod placed the 
Shoppe in a position in which citizens could 
reasonably view the restaurant's acts as 
authorized by an agency of the state. Here, 
as in that case, 'the State has so far insin¬ 
uated itself into a position of interdependence 
***that it must be recognized as a joint par¬ 
ticipant in the challenged activity, which, on 
that account, cannot be considered to have been 
so 'purely private' as to fall without the 
scope of the Fourteenth Amendment,' 365 U.S. 
at 725, 81 S.Ct. at 862. It i s arguable - indeed , 

I have argued — that raci al_' i’s'crTTsi nation 1 n o 

peculiarly on'ensivc and was r o muen the prime 
target or tl~e" Pour Lornth /'.m -rm menc that c. lesser 
ai noun i. o 1 1 nvol vi.-men t my ~ c^ n ■■ t i t.u z . ' s ‘ r. to nc t t on 1 
VM~th respect to iT"\hen won i~d oe requited in e r nor 
contexts'- — a Considerat ion tnac mient also serve 
to di sti n otri sti t fi'o ' o i mi'nqh.-m i rerm i~tr case 1 f a 
di sti n et i on wore roe . but the ordi nary citi¬ 
zen must find it puzzling enough that there is 
a constitutional limit on the regulation of student 
conduct at Buffalo and Stony Brook but none at 
Columbia and Cornell that courts should not be 
adverse to recognizing state action with respect 
to the latter when New York has departed, even in 
a rather minor way, from the hands-off policy it 
followed until 1969." (Emphasis added). 
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Noteworthy, is the acknowledgement by Judge Gibbons in 
flrnden v. ’lZ '1 Pi tm burgh , sup jn at page 8 (con¬ 

curring opinion), a sex discrimination cose, that, "in view 
or Pa. Slot. Ann Tit. 2fc, »2510-201 to 211 (Supp. 1972), 
there is state action as a matter of law. 

Like race discrimination, which "is so peculiarly 
offensive and. . .so much the prime target of the Fourteenth 

Amendment," Cole^n, TH„ at 1126 ’ r,eX di scrimi nat1 ° n 

should be accorded the same recognition such that "a lesser 
degree of involvement may constitute 'state action' with 
respect to it then would be required in order contexts," Ibid. 
See: Roman v. Bi rmi ncihom Tran si t Xompan y., 280 F.2d 531 
(5th Cir. I960). 

Appellant submits that, because of the explicit statutory 
scheme set forth in the New York State Education Law and the 
decisions of a New York State Court (discussed, infra) and in 
view of the particularly offensive nature of sex discrimination 
(like race discrimination), "the State has so far insinuated 
itself into a position of interdependence with the [Appellee 
University] that it must be recognized as a joint participant 
in the challenged activity," such that as a matter of law, the 
challenged conduct of the Appellee University and the officials 
thereof, "cannot be considered to have been so 'purely private' 
as to fall without the .cope of the Fourteenth Amendment." 
Bur tnn v. Wilmington Parking Authority,, su^ra at page 725. 
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"The structure of higher educotion in New York is unique 
among the 50 states. A single administrative unit, the Univer¬ 
sity of the State of New York, directed by a Board of Regents, 
has responsibility for all public and private hi' i ■ i • *_r n 1 11 o 1 1 i'—u 
(Emphasis added). Heinz Eulou and Harold Ouinlcy, S tate 0f- 
f i c ? a 1 s and Hi cher Eduenti on a General Report Prepared for the 


Carnerie Corasi ssion on Hi nher Education , 1970. 

In that regard, the New York State Education Law (16 

McKinney's Consolidated Lows §201) states: 

"The corporation created in the year seven¬ 
teen hundred and eighty-four under the name 
of The Regents of the University of the State 
of New York, is hereby continued under the 
University of the State of New York. Its 
object shall be to encourage and promote 
education, to visit and inspect its several 
institutions and departments, to distribute 
to or expand or administer tor them such 
property and funds os the state may appro- 
. priate therefor or as the university may own 
or hold in trust or otherwise, and to per¬ 
form such other duties as may be intrusted 
to it. The said corporation shall have 
power to take, hold and administer real and 
personal property and the income thereof in 
trust for any educational, scientific, his¬ 
torical or other purpose within the juris¬ 
diction of the regents of the University of 
the State of New York." 

Continuing the law states: 

"The institutions of th e university (Univer- 
sTTy o f the kciio oi New York) i.li iTl _ i ncl ude 
al 1 secondary and hiohor educntTonnl instTm - 
tions which are now or nr- v nermi ter do incor¬ 
porated fn this slate, anu suen oilier 1 i br ar l es, 
museums, in., li tut ions as may be admitted to . 
or incorporated by the university." (Emphasis adoed) 

Sec: 16 McKinney's Consolidated Laws §214. 
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The 1 :jv: goes on to stole irt Section 218 (16 McKinney's 

Consolidated Lows §21 8 ) that: 

"Mo cor;-oration shall, under authority of 
,-,y • nr ] ,• ct, extend its business to 
inelu.i .1 do listiine or carrying on any 
education!! institution or work without 
the consult oi tne. board of regents." 

(The beard of regents is the governing 
body of the University of the State of 
New York). 


Filial iy in Section 213 of 


the Education Law (16 McKinney's 


Consolidated Laws §219) it states that: 


''i he rer-nfs mav. at anv tine, for su f¬ 
ficient cause, by an instrument under 
their seal and recorded in their office, 
change the name or alter, s uspend or 
revoke t' char her or i ncorn oreft on of 
any i nst fnTtT'cn~ wm~ch' they mignt i ncor¬ 
porate under section §216, if subject to 
their visitation or chartered or incor¬ 
porated by the regents or under a general 
law." (Emphasis added). 

In view of the foregoing one commentator has stated: 

"F.very private college in New York is 
chartered (accredited) by the Regents, 
whose approval must be obtained before 
any new degree can be awarded or major 
changes made in the curricula." 

0' Ne i 1 , Private Universities and Public Law , 19 Buffalo 
Law Review 195, 1S5 (1970). 

The history of higher education in New York reflects that 
there was no st'utc system of public higher education until 
1948 with the founding of SUMY. U p to that time there had 
been a string of small state-supported normal schools in the 
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rural areas of the state. It was not, however, until 1958 
that SUriY began'to attain it:, present form. Before that 
time, tiie state depended almost entirely on private colleges 
and universities to educate their young people alter secon¬ 
dary school. It is within that framework that the relation¬ 
ship between Syracuse University and the State of New York 
must be viewed. 

From the early days of the existence of this Country, 
states were expected to help support their private colleges 
and universities. This expectation dates back even prior to 
the Revolution, when the coloniesrhelped to subsidize such 
universities as Harvard, Yale and Dartmouth. The system 
of state grants to private universities and colleges has 
its genesis in the Middle Ages in England, when the rulers 
endowed colleges, and then continued to help support them. 

The system still prevails in England in a modified form. 
However, the system died out in most of the original states in 
the United States, except for New York which maintained, 
virtually intact, the one that existed prior to the Revolution. 
During the years in which other states were founding land 
grant colleges and state university systems, the State of New 
York was chnancing and supporting the system of private col¬ 
leges and universities which already existed therein. When 
SUNY was founded, it was added to a system already in 
existcncc. 
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Bear i n'j in mind the history of a public system being 
added to the already existing private system, it. is appro¬ 
priate to examine •uea of tho points District Judge Foley 
raised in his ex ini on. Citing from Jnch-on v. The StatW 
g; i t .-n r j ' ■■ (slip op. 27 ; n , 2750 [Decided Dec. 4, 1973; Rev 
Revised April 5, 197^] quoted five criteria for ascertaining 
state involvement in private institutions; "(1) the degree 
to which the 'private' organization is dependent on govern¬ 
mental aid; (2) the extent and intrusiveness of the govern¬ 
mental regulatory scheme; (3) whether that schema connotes 
governmental approval of the activity or whether the assistance 
is merely provided to all without such connotation; (4) the 
extent to which the organization serves a public function 
or acts as a surrogate for the State; (5) whether the organi¬ 
zation has legitimate claims to recognition as a 'private' 
organization in associational or other constitutional terms. 

In Ryan v. Hofstra , 324 N.Y.S. 2d 96k ( ) the Court, 

in a long and complex opinion, listed seven criteria for 
establishing the degree of government involvement in private 
institutions: (1) Dormitory Authority; (2) Governmental Grants; 

(3) State Scholar Incentive Awards to New York State residents; 

(4) Federal Construction Money; (5) Land (v/here obtained); (6) 
Tax Exemption; (7) Federal and State Funded Programs. 



It should bo pointed out before fitting the criteria to 
the facts herein, that the Appellant was never given on oppor¬ 
tunity to present evidence in this respect or otherwisc exer¬ 
cise discovery rights under the Federal Rules of Civil Procedure 
in order to develop the criteria which Judge Foley and the Ry? n 
Court set forth. 

1. In the case of Syracuse University, many dormitories 
have been built under the auspices of the New York State 
Dormitory Authority, (either fully or partially funded), to 
wit: Brewster-Boland-Brockway; Booth Garage; Syracuse Univer¬ 

sity Research Corporation; Slocum Heights; Utica College and 
Sky Top. It is believed that about 30 million dollars ore 
still outstanding. This list is not believed to be all-inclu¬ 
sive. According to the Dormitory Authorities Act, Eff. April 
24, 1957, Section 1685, Exemptions from Taxation, it is stated: 
"It is hereby found, determined and declared that the creation 
of the Authority and the carrying out of its corporate purposes 
is in all respects for the benefit of the people of the state 
of New York, for the improvement of their education, welfare 
and prosperity, and is a public purpose, and that the dormi¬ 
tories of the Authority arc an essential part of the state 
education system, and that the authority will be performing 
an essential governmental function in the exercise oi the 
powers conferred upon it by this title, and the state of 
New York covenants with the holders of the bonds [what 
private entity con have tax-free bonds sold in its behalf ?]; 
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That the Authority shall be required to pay no taxes or asscs- 
i-.nts upon any of the property acquired by it or upon its 
activities in the operation and maintenance of such dormitories^ 
or arty raneys, revenues, or other i nee, are received by the Author,ty 
and that the bond, of the Authority and the income threfrom 
shall at all times be exempt from taxation, except for transfer 
and estate taxes." This gives a brief statement of the purposes 

of the Authority. _ . 

The Dormitory Authority Act covers the building of dormi¬ 
tories for not only state owned, controlled and contracted 
schools, but for all private universities and colleges as well. 
Under that Authority, schools have the choice of having the 
dormitories built and operated by the Authority and leased to 
the college, or of having the money loaned to the college or 
university in question; then the institution builds its own. 
buildings under the direction and supervision of the Authority, 
and subject to its rules and regulations. In the case of the 
Appellee University, the money was loaned to ,t by the Dormitory 
Authority the buildings constructed by the University. 

2. Governmental Grants: In tho Carneg ie C gmiH . S - i oa BS* 

rr , „ r.-1-rnl Sn-nort Vo Col_b_n- and bni vvr-.i t im , 1972 
there is a listing of the different types of institutions of 
higher education receiving Federal Government Support. The 
,ist is headed by the large research universities giving the 
doctorial degree; there are listed in order of amount and per- 
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ccntagc of support given* Though universities arc not given 
by name, and the data is given in averages and approximations, 
it is believed that Syracuse University fits into that first 
category which receives approximately 52 percent of its total 
operating budgets each year from the federal Government. 

New York State gives direct grants to private univer¬ 
sities, known as "Bundy Money." These are given in direct 
proportion to the number of degrees granted each year ($1*00 
for each bachelor's degree and $2400 for each graduate degree). 
There may be other state grants other than Bundy Money, as 
well, which the Appellant was forclosed from ascertaining 
because of the District Court's premature dismissal of this 
action. 

3. Scholar Incentive Awards. According to the Rules, 
Chapter II, Commissioner's Regulation, Subchapter I, Scholar¬ 
ships and Grants, Part 145, Regents Scholarships and Scholar 

Incentive Awards arc made to New York State residents attending 

# 

institutions of higher education in the State of New York. 

Any New York State resident is eligible to apply. Though Re¬ 
gents Scholarships arc for academic excellence, the Scholar 
Incentive Awards are given for finoncial need. 

At Syracuse University, out of a total enrollment of 19,355 
for the fall semester of 1973, 13,560 students were New York 
State residents and eligible to apply. That number includes all 
students matriculated at Syracuse, graduate and under-graduate, 
full and part time and law students. Such is 70 percent of the 
total enrollmcnt. 
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On the fed.ral level, monies are funnel cd into the Univer¬ 
sity treasury throunh o-"ong other things, the National Ocfcnsc 
Educational AJmi ni strati on loan funds and scholarship awards. 

In acLIi tic: , there are other loan funds from both state 
and federal gov nr -nt, ar well as direct tuition grants 
for various special groups of students (handicapped, those in 
health care fields, the dis-advantaged, etc.). 

Tie University also obtains funds from the Federal Govern¬ 
ment and State Government to be used for work/study programs. 

h . Federal Construction Money. It is believed that some 
buildings at Syracuse University have been financed through 
the Housing and Home Finance Agency, now the Department of 
Housing and Urban Development. 

5. Land. The original Syracuse University tract, it is 
understood, was donated to the University. However, there 
have been some tracts that have come to the University through 
various urban oevclopment schemes; and it is understood that 
much land has come from other sources, as well, virtually 

all of it tax free. Again the Appellant was foreclosed from 
developing this information through discovery and presenting it 
to the District Court for its considered opinion rather than 
the summary disposition as it undertook herein. 

6. Tax Exemption. All land coming under the Dormitory 
Authority is tax free, as well as the land used for educational 
purposes. All gifts to the University are tax exempt, i.c. 
money given directly in to general funds, endowments, manuscripts, 
rare books, art collections, etc. 
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7. Federal and 


State Funded Programs. 


The figure from 


the federal government r 
total operating budget. 


'a- o', high as fS2 percent of the 


Though all of the above figures are believed to be as 
correct os possible, it should be realised that there is 
limited access on the part of the general public to much of 
fHo material. However the importance of them is to impress 
upon the Court the enormous complexity of the funding of a very 
large university, and the necessity, if a fair judgment is to 
be reached, of a thorough exploration of all of the facts. 


Taking all things together, the question needs to be 
asked: Could Syracuse University Oper ate Without State and/or. 

Federal Support and Tax Exempt Private Support ? Appel 1 ant 
submits that it would not be possible, particularly at t'c 
present time. 

The extent and intrusiveness of the governmental re¬ 
gulatory scheme: 

The most important point in the operation of Syracuse 
University, an independent institution, is that, in the State 
of New York, independence docs not extend to educational policy. 

The independe nt institutions of hiohor education ir _H^w \ot k 

operate under the same laws as do the state contro l led 
schools . 

New York State has the most rigid quality control of any 
state in the nation. "The role of the Regents in higher educa¬ 
tion, simply stated, is to see that there is effective expansion 
and development of higher education in New York State. Explicitly, 
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tin’s relates to the need to provide places and programs to meet 
the increased do- and for education beyond high school. Implicit 
in the statement, end of greater concern to the Regents, is the 
maintenance of cc-b< mi c quality. . . . The Regents* quality 
control function is carried out in three separate but inter¬ 
related ways; chartering of institutions and registering of 
individual programs, visi tat on and evaluation of institutions, 
and setting degree requirements and licensing the professions." 
The Rec'-'P t~ s St at • 'wi do Plan for the rxnnnsion and Hove 1 onment 
of Hic;h:r Ed went I -.a,, 1 ?eB , published by the University of the 
State of New York, the State Education Department, Albany, New 
York, March, 1969, at page 1. 

In Part 5, Section 52.2 in the Rules, under the authority 
of the Education Law: 

1 ' Standards for the Ren?stration of Undernraduate and 
Graduate Curricul a . ... 

"(c) Facu11y Each member of the academic staff shall 
have demonstrated by his training, earned degrees, scholarship, 
experience, and by classroom performance or ether evidence of 
teaching potential, his competence to offer the courses and 
discharge the other academic responsibi1iticw which arc assigned 
to him. ..." 

This section is administered in the following manner: 

In Section 3.3 of the same Rules, it is stated that there 
is a CoTjnittec of the Board of Regents on Higher and Professional 


It 
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Education appointed by the Chancellor c>f the University of the 
State of Hew Yo-k, State Education Department, of which the 
Chancellor and Vice Chancellor shall be ex ofciaio members. 
This Connittec on Higher and Professional Education is re¬ 
sponsible for: 

"Coordination of planning and development in higher arid 
professional education, including State University, City 
University of New York and privately controlled iristitn - 
tions . 

"Curriculum and supervision in higher arid professional 
education." 

"Examination, testing and student financial assistance 
in higher education, etc." 

It is not disputed that the Appellee University most 
definitely has areas of private concern, but they are not 
under the rubric of education, the purpose for which the 
institution exists . Ryan v. Hofstra University , supra , 
sets forth the philosophy of the New York State Courts in 
this respect. 


". . .Private connotes ownership or pos¬ 
session by somebody. Mo private person 
owns Hofstra University or its property 
directly, nor even indirectly in the 
form of shares of stock. The university 
is replete with public interest, require¬ 
ment and supervision. The University is. 
in the most real comparable sense.a public 
trust for the rendition of education. It. 
is only for this reason that so much public 
weal tli and effort has been supplied to it. 
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"A private university like Hofstra is an 
ol igarchical form tending to be self-per¬ 
petuating. Its fundamental legal respon¬ 
sibilities are to the the public. Its 
existence and favored position can be 
justified only as a public stewardship. 

Hofstra operates under a franchise from 
the Mow York State Board of Regents. 

Under Educational Law //219, the Board of 
Regents can move to dissolve the univer¬ 
sity corporation if it ceases its educa¬ 
tional functions. There would then fol¬ 
low a distrubution of its net assets to 
such educational, religious, benevolent, 
charitable or similar purposes as the 
courts might approve, Educational Lav/ #220." 

Moreover, the Supreme Court of Westchester County Special 
Term, Rockland County, held recently in a matter involving 
Pace College, a privately endov/ed college, that Pace College, 
as: 


"A Now York College can scarcel y regard 
Tfscl 1 as f ree to conduct i ts alfan rs in 
such a way as it may see fit , but must 
'always work in cl ose h a rmony wi r.h , encf 
under the ip ./seriate and direct supervision 
of, Slate Officers. 11 

". • « [P 1 rivately endowed colleges in this 
State arc, tor all practical pur poses, part 
and parcel of the State system of educatio n 
mencioned" in the statutes (c. g. Education 
Taw, and ^3 05, " siuxJT 1.)." (Emphasis 

added). 

Board of Education of Union Free School District Mo. 2 vs. 

P ace College , 271 N.Y.S. 2d 773, 777 (S.Ct., Westchester 

County, Special Term Rockland County, 1966). 

Continuing that Court stated: 
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"The degree of governmental regulation 
to which Pace is subject is at least as 
broad, and perhaps broader, than that 
applicable to a public utility. 


* * * 

Pace's facilities, like 

those of al 1 

similar institutions i n 

the State, are 

regarded as on i ccnral 

port of the total 

of higher, educational 

| 

■ 

i 

State available to meet 

the puoiic need 

of all its c.iti7oas." 

(Emphasis addeaT. 


Id . at pages 777-778. 

In reversing, on another basis,^ the Appellate Division, 
Second Department, reinforced the public function of Pace 
College, ostensibly a private institution. Acting Presiding 


Justice Christ stated: 


"Thus, contrary to the determination made 
at Special Term and urged upon us by the 
defendant Pace College and by the Associa¬ 
tion of Colleges and Universities of the 
State of New York, in their role as amicus 
curiae, we are persuaded that it is no de ¬ 
fense to plaintiff’s petition tnat Paco 
Collcoe oerrorms an admittedly .useful rer - 
vi ce to the community and one in which the 
public Has such vital interest that: rue 
State und ert a k r s to rcuuiate and control 
closely those' institutions w'nich engage 
the re i n.~ ^ (Emptiest s addecu . 

In-a concurring opinion, Justice Benjamin stated: 

"While in the instant case I agree that upon 
the Pacts the claim of Pace College is sub¬ 
ordinate to that of the local school board, 

I would be unwilling to arrive at the same 
result were this taking to be of substantial 
portions of c'"’ege campuses actually in 
operation, so as to interfere with such 
private colleges in our State as Vassar 
Columbia, New York University, Cornell, or 
any of the other institutions of higher Tearn - 
Tnq which are so essential to the public needs 
of our State, and indeed 01 the nationT " 
(Elmphasis added). 
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public entity in an eminent 













Appel Ion! trusts that Justice Benjamin did not mean to 
slight the Appellee University and would see fit to lump 
Syracuse University with those colleges mentioned above; and 
would accord to it the same essentiality to the "public needs 

of our State and indeed of the nation." 

Court 

Accordingly, the District/was obligated, at least , to 
allow the Appellant, for herself and as a representative of 
the class of persons she purports to represent, the oppor¬ 
tunity to submit evidence in support of her position, so thot 
the District Court, "by sifting facts and weighing circum¬ 
stances," Burton vs. Wilmington Parking Authorit y, supra at 
page 722, could have attributed the "true significance of 
the non obvious involvement of the State in private conduct," 
Ib id. ; and could have determined whether, as a matter of fact 
and law, the state is a "symbiotic partner" in the alleged 
"private" discrimination thus transforming it into "state" 
discrimination actionable under 42 U.S.C. §1933 (the Civil 
Rights Act of 1871).^ 


3 

The District Court should hove had before it, os well, the 
interrelationship between the federal government and Syra¬ 
cuse University, financially and otherwise, so that to the 
ful1cst.extent that Ccurt could have ascertained aovern- 
mentul involvement, on all levels, in the Appellee Univer¬ 
sity's affairs. As a matter of law, federa 1 involvement in 
the affairs of private hospitals, threugn TTnancial assis¬ 
tance alone, has been a sufficient enough nexus to allow 
those hospitals to come under attack for constitutionally 
impermissible actions and policies under 42 U.S.C. §1983 
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(cont'd.) 









Certainly, the presence or absence of state appointed 
officials on a university's board of trustees or the pre¬ 
sence or absence of statutory language expressing that a 
university is an instrumentality of the state is not suf¬ 
ficient enough, without more, for a court to declare that, 
as a matter of law, a particular university in a particular 
circumstance and under attack for certain constitutionally 
and statutorily impermissible policies and action, is not quasi 
public in nature for jurisdictional purposes. 


S imki ns v. 

School 
•are V '■ 

Val1ey 


- * 
Cone 


Men. 


_1_or_ 

) O.Y 


Mursos , 
Ko'sei f.al 


eenerai 

uTiTo 


3(the Civil Rights Act of 1871). See: 

Hosoital . suor a: Smith v. Hampton Trainin 
JCo F .2d 577 With Cir. 196 -)'; Ci eta v. be , 

313 F.Supp. 301 (E.D.Pa. 1970); Sam v. Ohi __ 

Hospital Assoc, . 413 F.2d 826 (4th Cir. 1969); Sam \>l _ _ 

Valley General Hosnital Assoc. , 257 F.Supp. 369 (U.C. Va. 

T 966 ) ; Hoimos v. Silver Cross H ospito! . 3^0 F.Supp. 125 
(N.D. Ill. 1972). While the Appellant did not intend to 
rely solely upon federal financial involvement in the Appellee 
University's affairs, she submits that the District Court 
should have considered the same, along v/i th state involvement, 
financial and otherwise, in order to show the truly quasi¬ 
public nature of the Appellee University. 


This is particularly so in view of the public function which 
the Appellee University performs as a major international in¬ 
stitution and in view of the subject matter challenged herein - 
sexually discriminatory employment policies and practices of 
the Appellee University against the Appel 1 ant.spccifical 1y, 
and women, generally, who are seeking professional status 
and advancement therein in the University community, generally. 


4 * 
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Such must be ascertained in the context of the full dis¬ 
closure of the governmental inter-relationship with the osten¬ 
sibly private institution, which, as such, can only be de¬ 
termined after the facts are laid before the Court. 

As the Appellees aptly pointed out at page 13 of 
their Memorandum in Support of the Motion to Dismiss in the 
Court below: 

"Thus, the critical question concerning 
state action in a private institution 
is, what control does the state have over 
the subject matter of the action?" 

Such is clearly an issue of fact and should not be made solely 
an issue of law, as the Appellees would have made it notwith¬ 
standing their acknowledgment that it is not solely an issue 
of law. That Grafto n v. Brooklyn Law School , 478 F.2d 1137 
(2nd Cir. 1973) was ultimately decided in summary fashion does 
not negate the principle enunciated in Coleman v. Wagner Col_- 
1 ege , su£JHl> particularly in view of the discrimination sub¬ 
ject matter of this litigation and in view of the paramount 
attention that such subject matter has received in the 
federal courts. See: Powe v. M i 1es , suora . Grafton did 
not concern itself with discrimination but rather with a 
situation where students, who had been expelled from Brooklyn 
Law College for ostensible scholastic deficiencies, claimed 
that they had been so expelled because of the exercise of 
their rights to free speech in violation of the First 
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Amendment to the United States Constitution. That Grafton was 
decided on a limited examination and evaluation of the State's 
involvement in the affairs of Brooklyn Law College is not 
sufficient reason for this Court to foreclose the Plaintiff 
from exposing all the facts possible, relative to the State's 
involvement in the affairs of Syracuse University, particularly 
as they relate to accreditation and how accreditation ultimately 
affects the employment policies and practices complained of 
herein. 

Appellant herein, after oral argument to.the District 
Court and submission of papers, Introduced a supplementary 
affidavit in opposition to the Defendants' Motion to Dismiss 
pointing out that information respecting the faculty in the 
Department of English was being forwarded to the New York 
State Department of Education for its consideration. That 
fact, alone, as it stands before the District Court, gives 
credence to the Appellant's position herein that she should 
have had an opportunity to determine more fully just how 
much control the State of New York does, in fact, exercise 
over the Appellee University's employment practices, 
either subtely or overtly, through the accreditation power 
vested in the Board of Regents, the statutorily created 
body responsible for overseeing education, public and 
private, in the State of New York. 
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Furthermore, and in view of the dispute in fact apparent 
in the papers submitted herein to the Court below over exactly 
how much money is actually funneled into the University from 
the State Treasury, the Appellant should have had the oppor¬ 
tunity to examine the facts more closely end expose them 
more fully to the District Court. In that regard, the Appel¬ 
lees set forth in their affidavits to the District Court 
only a superficial analysis of the budget minimizing, in 
fact, the amount of state monies the Appellee University is 
actually receiving. The sum so designated represents only 
the most obvious source of income. However, it is submitted 
that such obvious source is not the only source of state 
funds which the Appellee University is receiving; and it 
does not disclose what the Appellant submits are the more 
subtle ’and hidden sources of state funds, sources, Appellant 
submits, which when added to the relatively small sum acknowl¬ 
edged by the Appellee University, increase the amount of 
"state aid" to the University such that the Appellee Univer¬ 
sity would be hard pressed to operate on an accredited level 
without the same, particularly in view of the ever increasing 
of costs of the operation of an institution of higer education. 
And of course, the Appellees' summary affidavit docs not 
address itself at all to funds received from other levels 
of government which are very much necessary to the continuing 
viability of the University's operation. 
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In sum, the established lav/ of this Circuit requires that 
this Court afford the Appellant herein the opportunity to 
ascertain and expose all the facts which are necessary in this 
discrimination lov/suit for the District Court to justly 
evaluate the role of the State of New York, directly and in¬ 
directly, in the operation of the Appellee University, gen¬ 
erally, and the role of the State of Mew York, directly and 
indirectly in the employment policies and practices of the 
University, specifically. See: Colcman v. Wagner, supra ; 
Powe v. Mi 1cs . supra . as well as the discussion herctofoi c. 

In this important public interest case, the Appellant, 
for herself and for the menbers of the class of persons she 
purports to represent, was entitled to a carefully prepared 
record after a full hearing in the District Court so as to 
have allowed that Court to properly determine the extent of 
the involvement of the State of Hew York in the conduct of 
the Appellee University, "so that such conduct can be given 
its true significance."* 

This is particularly so where, as here, the Appellees 
merely denied the Appellant's allegations, in this regard, 
in a conclusory manner and did not submit any facts to dis¬ 
pute the Appellant's well-plead claims of a significant and 
substantial relationship between the State of New York and 
the Appellee University; for in disposing of a motion to 
dismiss, the District Court was obligated to view the 
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allegations of the complaint in a light most favorable to the 
Appellant, Sec: Fehro r v. Fnhrer , 292 F.2d 140, 144 (7th Cir. 
1961); Cranston !"lnr V.'-M'k s Co. v» Pub! i c Sc 1 v 1 cos Co. , 291 
F.2d 63 B, 639-640 (4th Cir. 1961); and was obligated to 
accept its facts as true unless otherwise specifically con¬ 
tradicted in an appropriate evidentiary fashion. 

On the other lei nd and in view of the latter discussion 
emcompassed in this argument, the District Court could have 
held that, as a matter of law, there is state action herein, 
thereby conferring jurisdiction on the Court below pursuant 
to 28 U.S.C. §1343 (3) (4) in conjunction wi th 42 U.S.C. §1983 
(the Civil Rights Act of 1871) and the Fourteenth Amendment 
to the United States Constitution. The District Court's 
failure to do either of the aforementioned was reversible 
er ror. 
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B. A CAUSE OF ACTION' AND 
CLAIM UPON WHICH RE¬ 
LIEF CAN BE GRANTED: 

THE FOURTEENTH AMEND¬ 
MENT AND SEX DISCRI¬ 
MINATION 

Assuming the existence of the symbiotic relationship 
between the State of New York and the Defendant University and 
the attendant transformation from what is ostensibly private 
action to state action, either as a matter of law ab initio or 
as a matter of law, "after the fact," there can be little doubt 
that the conduct, if discriminatory against women, is action¬ 
able and a proper subject of a claim rcdressable in a Federal 
Court under the Fourteenth Amendment to the United States 
Constitution and the Civil Rights Act of 1871 (42 U.S.C. §1983). 

The recent trend of decision under the. Equal Protection 
Clause has been to invalidate sex classifications unless sup¬ 
ported by factual evidence. Buckley v. Coyle Public School 
System , 476 F. 2d 92 ()Oth Cir. 1973); Reed v. Reed, 401 U.S. 

934, 92 S. Ct. 251, 30 L.Ed.2d.255(1971); Lafleur v. Cleveland 

Board of Education , 465 F.2d 1184 (6th Cir., 1 972). Aff irmed U.S. 

_, 94s.Ct. 791, 39L. Ed. 2d 52 (1973); Heath v. Wostervi He 

Board of Education , 345 F. Supp. 501 (S.D. Ohio, 1972); Bravo 

v. Board of Education of the City of Chicago , _ F. Supp._ 

(N.D. Ill July 7, 1972), reported in 4 FEP Cases 994; Willi ams 


-52- 



v. Sen Ft ; r .rc. Uni f i ed School Syst em 340 F. Supp. 438 (N.D. 

C cj 1 i i o r m‘ ;i 1972); Sc I cionbern v. McSor ley's Old Ale House , 317 
F. Supp. 539 (S.D. N.Y. 1970); K i rstoi n v . Rector and Visitors 
o f V.- .. 309 T. Supp. 184 (E.D. Va. 1970); Mol 1 ere v. South - 
C,.stc, n I ■ "m i c i I i:i (V I lev , 304 F. Supp* 626 (E.D. La. 1369); 
Kr.rcvou~.l-> i v. Pal t iny re end Ohio R.R. Co.. 274 F. Supp. 160 (N.D. 
111. 1967); White v. Crook 251 F. Supp. 401 (M. D . Ala. 1966). 

It is true that "... the Fourteenth Amcndncnt permits the 

States a wide scope of discretion in enacting laws which affect 

some groups of citizens differently then others." McGowan v. , 

Mnryland . 366 U.S. 420, 425, 81 S.Ct. 1101, 1105 6 L.Ed.2d 393 

(I960). At the same time, however; 

"The Equal Protection Clause ... does... deny 
to States the power to legislate that different 
treatment be accorded to persons placed by a 
statute into different classes on the basis 
of criteria wholly unrelated to the objective 
of that statute." 

J?££7-! v * » supra at page 229. In Reed , the Supreme Court 

in holding that an Idaho statute, which gave a mandatory pre¬ 
ference for appointment as administrator to a male applicant 
over a female: applicant otherwise equally qualified and within 
the same entitlement class under the Probate Code, violated 
the equal protection clause of the Fourteenth Amendment, re¬ 
iterated its previous pronouncement that: 
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"A classification 'must be reasonable, 
not arbitrary, and must rest upon some 
ground of difference having a fair and 
substantial relation to the object of 
the.legislation, so that nil persons 
similarly circumstanced shall be treated 
alike.' Royster Guano Co. vs. Virginia, 

2*i3 U.S. 412, 415, 40 S.Ct. 560, 64 L. „ Ed. 

989, 990 (1920)." 

The same is true, of course, of the policies, practices and 
actions of state officials or persons who,because of their 
symbiotic relationship with the state, are cloaked and act 
with the authority of state officials. 

Speaking to the vitality of a cause of action claiming 

the denial of Equal Protection of ; the lav/ because of sex 

discrimination and seeking redress through the Fourteenth 

Amendment to the United States Constitution, the United 

States District Court for the Eastern District of Virginia 

stated in Kirstein v. Rector and Visitors of University of 

V irginia , supra at page 187, that: 

"The plain effect of the Equal Protection 
Clause.of the Fourteenth Amendment is 'to 
prohibit.prejudicial disparities before the 
law. This means prejudicial disparities 
for ail citizens - includino women.' White 
v. Cicok, 251 F.Supp. 401, r 03 (M.D. Ala. 

1966) (holding that women may not be 
denied the right to jury service). Abbott 
v. Mines, 411 F,2d 353 (6th Cir. 1969) 

(women's right to jury service); Uni ted 
Stares ex rel. Robinson v. York, 281 F.Supp. 

8 (D a Conn. 1968) (women's right to sentencing 
on equal basis with men)." 
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Appellant's cause of action, herein, in effect, seeks 
to implement the proposition set forth in Sev enfo ld v. 

Sout hern Pacific Cos pu n y , kbU F,?d 1 219, 1 225 (9th Cir. 

1971), to wit: that "equal ity of footing is established only 
if employees [or potential employees] otherwise entitled to 
the position, whether male or female, are excluded only 
upon a showing of individual incapacity" anc! objective cri¬ 
teria. The policies, practices and actions complained of 
herein, rather than establishing "equality of footi .g" among 
employees and potential employees (male and female) on the 
faculty at the Appellee University, reinforce arbitrary, 
capricious and subjective assumptions and traditions which 
have had the intent and effect of discriminating against 
women disparately as a class and which thereby deny "desirable 
positions to a great many women [including the Appellant] 

[who] are perfectly capable of performing the duties involved." 
Week s v. Sou t hern P el l Telephone and Telegraph Company , 408 
F.2d 228, 236 (5th Cir. 1969). 

In view of the foregoing and assuming that the Appellee 
University is quasi-public Tor the purposes of this action 
(as the District Court should have assumed ori the well-plead 
facts and in view of the discovery yet to be taken in order 
to support that assumption) the Court below committed reversible 
error in dismissing the action for failure to state a claim 
upon which relief can be granted. 
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II. THIS ACTION IS APPROPRIATELY 
CLASS IN NATURE AND THE DIS¬ 
TRICT COURT COMMITTED REVER¬ 
SIBLE ERROR IN DISMISSING IT 
AS SUCH 


As the Court of Appeals for the Seventh Circuit said in 
Dowe v. Colgate-Palmolive Co J t 4l6 F.2d 711* 719 (7th Cir. 
1969): 

"A suit for violation of Title VII is 
necessarily a class action as the evil 
sought to be ended is discrimination 
on the basis of a class characteristic, 
i.c., race, sex, relition or national 
origin." (Emphasis added). 

See also: Jcnkins v. United Gas Corn. , 400 F.2d 28, 33 (5th 
Cir. 1968); Oatis v. Crown 7ellcrbach Corp. . 398 F.2d 496, 


499 (5th Cir. 1968). 

In Kansas City, Mo. v. Williams, 205 F.2d 47, 52 (8th 
Cir. 1953), Cert., denied 346 U.S. 826, 74 S.Ct. 45, 98 L.Ed. 
351 (1953), the Court addre.- d itself to the apnropriatencss 
of a class action suit where civil rights, race, and the Four¬ 


teenth Amendment conge together. It said: 

"Viola tion soft he Fo urteen th Amendment are 

of course viol alien s of individual or ncr - 

wnere they arc coern utc-d 


OIK 

1 sT s 


seria l r i o' it s, 
on a c 1 a • ■- i 
eST"dTscr 1 r;. i~: cn 

tii-V ...Ye 773 Tc s s 


or 


n r 6u oo 1 i c y , s uc h 

i i 


: e c' 


1 1. 


r. i 


Oi r 
. the 



CC 1 


end cl a' 


77c i c.3- 


i'ecc ra I Cc !•:.: o7~C i vi ! 


U. c 


Ml iCl 


.i o c.. her ".-oral 
)i strict CcCrus .. here the 


i n« 


quesiTon has so arisen, have practically 
unanimously so recognized. See, e.g., Gon¬ 
zales v. Shechy, D.C. Ariz., 96 f-.Supp. 1004; 
Wilson v. Board of Sup'rs of La., State 
University, etc., et al., D.C. La., 92 F.Supp, 


-56- 











986; Johnson v. Board of Trustees of 
University of Kentucky, D.C., E.D. 

Ky., 83 F.Supp. / 07,Davis v. Cook, D.C., 

N.D. 80 F.Supp. 443; Lopez v. Sccccmbe, 

D.C., S.D. Cal., 71 F.Supp. 769 — to 
give but a few examples. See also 
Alston v. School Board of City of Nor¬ 
folk, 4 Cir. 112 F.2d 992, 997, 130 
A.L.R. 1906; City of Birmingham v. 

Monk, 5 Cir., 1 65 F.2d 859." 

(Emphasis added). 

See also: Lury v. Adam s , 134 F.Supp. 235, 238, 239 (N.D. 
Alabama, 1955), Affirmed 223 F.2d 619 (5th Cir. 1955), Cert . 
denied 351 U.S. 931, 76 S.Ct. 790, ’00 L.Ed. 1460, 

Ever since the Supreme Court's decision in Brown v. 

Board of Education . 347 U.S. 483, 74 S.Ct. 686, 98 L.Ed. 

837 (1954), which itself was a class action, the courts have 
consistently reiterated that class action under Rule 23 are 
highly effective, appropriate, and even necessary methods of 
redressing racial discrimination. See: J ohnson v. Georaia 
Hlflh way Express, Inc. , 417 F.2d 1122 (5th Cir. 1969) (employ¬ 
ment); Potts v. Flax 313 F.2d 284 (5th Cir. 1963) (education); 
Cypre ss v. Newport News General and Non-scctarian Hospital 
Assn . , 375 F.2d 648 (4th Cir. 1967) (hospital staff); Sharp 
v. Lucky . 252 F.2d 910 (5th Cir. 1958) (voting); Gautercaux v. 
Chic uo •ilonsino Authority , 265 F.Supp. 532 (N.D. Ill 1967) 
(housing);. Norv.' dk CC ^F v. Norwalk Redevelopment Aoency , 395 
F.2d 920 (2nd Cir. 1968) (housing). 

1 

In Sharp v. Lucky , supra at page 913,the Court said; 
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. . [V.'le tHiit quite clear that the 
coT.plaint alleged a proper case for J* 
class action. Since, as we have stated, 

t-hi s is net to he construed ns a suit 1 o.L 

TnterTe!-.' q_ vi m p j.rJ-LlP.-Lli.— ——'J.j-dLL 

T“—~ f ;• : ,'t r , 1 •' '•■TO nnzrt. 

^ itchaLLilL- -- 

p-.'Mjt'O C_i JJJO 'jj.i 


they 


have men— 


TTtv ovTurero sL m having access to the 

pub 1 fc “oTi'Tces~of the Parish on a non- 
segregated basis. Rule 23 r q cir 

r f ci tv of St. Petersburg v. Alsup lb cir. 

?38*F.2d o30]; Orleans Parish School Board 
v Bush, 3 Cir., 242 F.2d 146, certiorari 
denied 354 U.S. 921, 77 S.Ct. 13&0, 1 L.F.d.2d 
1436." (Emphasis adoad'. 

In Potts v. Flax, supra at pages 288-289, a school desegre¬ 
gation case,’the Court in addressing itself to the viability 

of a class action therein, stated: 

"Properly construed the purpose or the suit 
was not to achieve specific ossi gnmant <of 
specific children to any specific grade or 
school. The pecul i ar i r i cih ts__ or spoci ■ . , i £ 
i ndi vi dua 1 s were n ot i n j ont roye r s y . 
dTrcctec! at the system-wu LlJi&lJLaLlU - . 1 ; 
tJTTcrTm n^iTorK It sought obliteration ol 
tliat pol icy of system-wide racial di scrum 
nstion. In various ways this was sought. 
through suitable declaratory ord «rs anc. in¬ 
junctions aga-inst any rule, regulation, cus 
ton or practice having any such consequences. 

Th? hfimf.r o had those oIjMrn nt^which 

„ •— c .,, - steci as a u i s i < 1 > qn 

f“TT^iT “f uTse T; i ici are, o r J^LJXlL--J£2£2r 

FTT~~ r rr:- rein t. 

errTfF r Tjjk- i i y o " .1 V ■ 1 11 r rl -u« 

'i ni pleao3o reason i or chuilonging tno 

class suit was therefore, unfounded. 

(Emphasis added). 

See also: Orleans Parish School Bo ard v. Bush, 242 F.2d 156, 
165 (5th Cir. 1957), Cert. denied. 354 U.S. 921, 7/ S.Ct. 1380, 

1 L.Ed.2d 1436 (1957); Avery, v. Wichita Falls Independe nt 
srhool District , 241 F.2d 2 3 0, 2 3 2 (5th Cir. 1957), Cert- ^ 
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d enie d 353 U.S. 93&, 77 S.Ct. 816, 1 L.Ed.2d 761 (1957); 
Frasie r v. n^nrd of Trustees , 13'+ F.Supp. 539, 593 (M.D.N.C. 
195 r >), Affirm'd r/v clh i ■ n 350 U.S. 979, 76 S.Ct. 467, 100 
L. Ed. 848 (1956); Brunso n v. Board e>f Tr iistee 
Pi strict No. 1 . 311 F.2d 107, 109 (4th Cir. 1962), Cert. 
deni ed 373 U.S. 933, 83 S.Ct. 1533, 10 L„Ed.2d 690 (1963); 
Manning v. Bond of Public. Instru ction, 277 F.2d 370, 375, 
(5th Cir. I960); Green v. c -h— 1 CUv of Roanoke 

Virginia, 304 F.2d 110, 124 (4th Cir. 1962). 

Moreover, the Court, in Pott s, _suj2indicated that 
should it refuse to recognize the class nature of the action 
it would have, in effect, been contributing "actively to the 
class discrimination proscribed" by its previt is school de¬ 
segregation decisions. It said in that regard at page 289: 

. . [Tjo requir e a school syst'.emto admit 

the stv »ci 1 l r. "success 1 n I r ~ M 1 n . 1 i__e_5J_L2 
clii 1 a whi 1 e others havi nr; no such protec - 
TT7~r. y.-. M'~~~TriTi TT d \r ~~C[ e nd s c"Tools l n __a 


racini 1 y s< • tTrto-1 


7cm. wt'-i.i i tj Uc 1 or 


icL"i vo 1 v to cl as 


t lie cot. 1 r mo contri buvo ^- 

d i :;cr i n 1 i na 11 on . . . •" (Emphasis aauod;. 

In Jenkins v. United States Gas Corporation^ 400 F.2d 

28, 34 (5th Cir. 1968), a class action by a black plaintiff 

to enjoin violations of the Civil Rights Act, the Court said 

m i p d, if c l ass-wide rol i of '>cre no t 


01 


exnress 1y in 


iv i nu'ncrv n or 


cTTITr ci-v < ~rci• • r mu j m u, 

TTTf s’ 1 ”” ocfini l . tne resul t w uU. nc_^ 2. i 
ink" ig runes o ne o» ' 7 (vr : ~~ f' - 
£our t rnoTe~- TTsel L being the~!.n- 
s t rumen l ol r ac i a~l d i scrimi n etion wn 1 -.J. 
ErTnqs to mi nd our Tc jcc t i on ol 1 1 kc 
arguments and resu 1 1 _s__ij 3 Potts V. F 3 *, 

TTTTTr^j, 513 \rM ^4,^ 

(Emphasis added). 
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In Hal 1 v. War th a n Can Corporation , 251 F.Supp. 184, 186 
(M.D. Tenn., 15V66), the Court stated: 

"Rnai :,1 c'i rcrimi ra tion is by definition a 
c 1 ass T7T s <; r i > ' i i ~i'~i i. i on. I i it exists, it 
appTT es i'ii iou v ti-e class . (Ltnpnasi s 

added). 


* * * 

. »Ca] l though the actual effects of a 
discriminatory policy may thus vary through¬ 
out. the class, the existence of the discrimi¬ 
natory policy threatens the entire class.^ 

And whether the Damoclean threat of a racially 
discriminatory policy hongs over the racial class 
is a question of fact common to all the members 
of the class." 

See generally: Jenki ns v. United Gas Corporation , supra, f.n. 
15 at pages 34-35; ni ce. Dell Roots. I nr. v. Eour.l Employment 
Op portunity Commissi on , 4l8 F.2d 355, 358 (6 th Cir. 1969); 
Johnson v. Georgia Hinhway Express, Inc^ , supra. 

In Nev.'rnari v. Pi a gio Park Enterprises . 390 U.S. 400, 401 
88 S.Ct. 964, 19 L.Ed.2d 1263, 1265, the Supreme Court said in 
regard to the nature of suits brought under the Civil Rights 
Act of 1964: 

"A Title 11 suit is thus private in form 
only. When a plaintiff brings an action 
under that Title, he cannot recover damages. 

If he obtains an injunction, fie doe 1 - so not 
only for himself alone, but also as a 'pri¬ 
vate attorney general' vindicating a policy 
that-Congress considered of the highest 
priority. 

See also: Oatis v. Crown Zellerhach Corporation , 398 F.2d 
496, 499 (5th Cir. 1968): 
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Clearly the same principals and logic, discussed hereto¬ 
fore with respect to eases involving discrimination based on 
race, apply to the instant case. The very nature of the 
rights which the Appellant is seeking to vindicate herein 
requires that the decree run to the benefit not only of the 
individually named Appellant but also for persons similarly 
situated. 

This action was brought to obtain redress against the 
Appellee University for the maintenance and perpetuation of 
a pattern and practice of discrimination against, women, solely 
because of their sex, in the hiring of women to and the pro¬ 
motion of women in teaching positions on the faculty at Syracuse 
University, in contravention of the Fourteenth Amendment to 
the United States Constitution and the various acts of Congress 
which prohibit discrimination based on sex. Appellant Mortenson 
brought this action on behalf of herself and on behalf of all 
other women who, because of their sex, and solely because of 
their sex, have*been, are being, and will continue to be denied 
access to and promotions in faculty positions at Syracuse 
University in contravention of the United States Constitution 
and the various acts of Congress which prohibit discrimination 
based on sex. 
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In applying the afore-stated principles, it is apparent 
that the policies, practices and actions complained of herein 
are alleged to be carried out on a "group-wide" basis; and 
that while an individual may obtain redress on an individual 
basis for the violation of a personal right, the group sought 
to be represented (in this case women), of which the individu¬ 
ally named Appellant is a part, is no less entitled to relief 
against the allegedly discriminatory policies, practices and 
actions of the Appellee University. In other words, the 
individual rights herein are part and parcel of the group 
rights, and the suit is directed nt the obliteration of the 
system-wide sex discrimination to the benefit of the Appellant, 
specifically, and women, generally. 

In fact, to grant relief to the individual Appellant, 
herein, without according the same on a group-wide basis 
would be for the Court, »wself, to contribute actively to 
class discrimination. 

In short, sex discrimination and the policies and practices 
of on institution in effecting the same, like race discrimination, 
is by definition class discrimination? if it exists it presents a 
question of fact common to all the members of the class. 

Moreover, to bring all of the potential class members 
before the Court would be impossible, although Appellant need 
only show the impracticability and not tie impossibility of so 
doing. 3B MOORE, §23.05 at 23-290. Certainly, a joinder of all 
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or the members of Appellant's class would be impracticable and 
would result in a bruden on the administration of justice which 
the mechanics of Rule 23 were designed to avoid. 3D MOORE, 
§ 23,02 [ 1 ], 

finally, it ca...iot 1x5 seriously doubted that the Appellant, 
as representative parties, will fairly and odequately,under 
subdivision (a) (4),represent and protect the interests of the 
class. Whether the named Appellant offers adequate repre¬ 
sentation depends on the facts of the particular case. 3B 
MOORE, §23.07 at 23-351, 352. In the instant case, the 
interests of the other members of the class and are in no way 
adverse or antagonistic to the interests of those whom the 
individually named Appellant seeks to represent. Furthet , 
Appellant, for herself and through her attorney, shall prose¬ 
cute the action as vigorously on behalf of the class as they 
have done thus far on behalf of the named Appellant. See: 

Mersay v. F irst Republic Corn. , 43 F.R.D. 465, 469 (S.C.N.Y. 
1968); Pol cow v. A nderso n, 43 F.R.D. 472, 494 (E.D.N.Y. 1S68); 
Hcrbst v. Abje, 47 F.R.D. 11, 15 (S.C. N.Y. 1969). Cf. Sch* v. 
The Sus quehanna Corn. , 419 F.2d 1112 (7th Cir. 1970), 5 .. r § ■• 

denied, 400 U.S. 826 (1970). 

Thus, Appellant submits that all the requirements of 
Rule 23 (a) are met, and all that remains to be considered 
is whether the elements of subdivision (b) (2) have been 
satisficd. 
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In order for a class action to be maintained not only 
must the prereq.ui si tes of subdivision (a) of Rule 23 be 
satisfied but, in addition, one of the standards of subdi¬ 
vision (b) must also be met. Li son v. Car 1 i s 1 c. £■ Jn c. qu oljn, 

391 r.2d 553, 561 (2nd Cir. 1968); Borla nd v. Mack, A8 F.R.D. 
121, 127 (S.D.N.Y. 1969); Barron and Holtzoff, Federal Prac¬ 
tice and Procedure . 1970 Pocket Part, §562, p. 65 . In 
Boughton v. Brewer, 298 F.Supp. 260 (N.D. Alabama, 1969) a 
civil rights action was instituted, challenging the vagrancy s 
statute of the State of Alabama. Addressing itseli to the 
"class action" aspects of the case, the Court said at page 
267: 

"To be maintainable as a class action, a 
suit must meet all of the requirements 
set out in section 23 (a) [of the Federal 
Rules of Civil Procedure] and also fall 
• within the ambit of at least one subsec¬ 
tion of Section 23 (b)." 

It is Appellant's contention that this case falls squarely 
within subsection (b) (2) of Rule 23, thereby satisfying the 
second requirement for the maintenance 01 a class action. 

Subsection (b) (2) provides: 

"(8) Cl_as_s Ac. ti on Ma i ntain'd hi o. . An act ion 
may be maintofneef os a cioss action if the 
prerequisites of subdivision (a) are satis¬ 
fied, and in addition:. . ." 

.1. »'» 

"(2) the party opposing the class has acted 
or refused to act on grounds generally ap¬ 
plicable to the class, thereby making ap¬ 
propriate final- injunctive relief with re¬ 
spect to the class as a whole:. ... 
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The Advisory Committee, as drafters of the Federal Rules 
Civil Procedure, believed thaV subdivision (b) (2) of Rule 23 
was particularly appropriate "in the civil rights Held where 
the party is charged with discriminating unlawfully against 
a class, usually one whose members are incapable of specific 
enumeration." Advisory Committee Mote to Rule 23 (b) (2), 
quoted in Moore's Federal Practice Rules Pamphlet with 
Comments, as amended 1968, p. 936. The Commi tree note states 

in this regard: 

"Action or inaction is directed to a class 
within the meaning of this subdivision even 
it it has taken effect .or is threatened 
only as to one or a few members of the class, 
provided it is based on grounds which have 
general application to the class. 


"Illustrative arc various actions.in 
civil rights field where a party is charged 
with discriminating unlawfully against a 
class, usually one whose ^^ers are incapable 
of specific enumeration. Sec Potts \. TlaN, 

313 F.2d 284 (5th Ci r •, 1 ?63); fai 1 ey v. 

dcniSd r ' O " 77 3 U 3 S F * 972 ? " 0962 ); Rrunso. v. * Board 
of^School Di strict No.’ 1 Clarendon 
Cty., S.C., 311 F.2d 107 (4th cir. 1962); 

Orleans Parish School Bd. v. Bush, 242 F • 2 £ .. . 
136 (th Cir. 1957); Mannings v. Board of Public 
Invt. of Hillsborough County, Fla., 2 77 F - 2cl 37° 
( r ,th Cir. I960); Northc.ross v. Board.cl td. oi 
City of Memphis, 302 F.2d 818 ( 6 th Cir. 1962), 
Cert, denied, 370 up 944 (1962); Fr«'«r v. 
Board of Trustees of Urnv. of N.C.. 13^ F.Supp. 
589 (M.D.M.D. 1955), (3-judge court), aff d. 

350 U.S. 979 (1956)." J[d. 
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Sec: U nited States v. Cen t rol l, 307 F.Supp. 259, 261 , f.n. 1 
(E.D. Louisiana, 1969); J- mos v. Poldberg , 302 F.Supp. 478, 

43l (S.D.N.Y., 1969). See also: Barron and Holtzoff, supra , 
at page 69: 

"Rule 23 (l)) (2) permits a class action 
where the party opposing the class has 
acted or refused to act on grounds gen¬ 
erally applicable to the class thereby 
making appropriate final injunctive re¬ 
lief or corresponding declaratory 
relicf with respect to the class as a 
whole. Its primary uti1ity will be in 
civi 1 r i gilts c:<s'c's. 11 (Emphasis added). 

In this "Civil rights action," seeking to obtain "equality 
of footing for women," the actions directed against the Appel¬ 
lant, as a woman, are actions based on policies and practices 
which have a general application to all women; to wit: they 
are arbitrary, capricious and sexually discriminatory; and 
notwithstanding that the policies and practices have taken 
effect as to only a few members of the class and/or may vary in 
the actual effect thereto, the injunctive and/or declaratory 
relief is appropriate not only to the named Appellant bur to Jhe 
class as a whole. 

In fact, smallness in number of actual Plaintiffs or other 
persons who may have been aggrieved by the challenged policies 
and practices does not negate the viability of a class action 
for: 
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"it is impossible to determine how man'/’ 
black persons [women] may have been dis¬ 
couraged from implying because of the 
obstacles placed in the way of plain¬ 
tiff and others. The fact that only a 
small number have actually sought relief 
is nor determinative. Katz v. Carte 
Clanchc Corp., 5? F.R.D. 510, 515 (W.D. 

Pa. 197U." 

See: G reen v. The City of Glen Cove , _F. Supp_(E.D.N.Y., 

January 11, 197-)* 


In a recent, sex discrimination case brought under Title 

VII, Judge Lasker, sitting in the Southern District of New 

York, addressed himself to many of the points raised by the Appel 

below. 

lees in the Court / After holding the action which was being 

prosecuted by a female law student against a rather large 

and prestigious New York City lav/ firm, to be a class action, 

Judge Lasker stated: 

"KoHn seeks a determination that the 
suit may proceed as a class action on 
behalf of all women qualified for legal 
positions at Royal!, Koegel and Wells 
who have been or would be denied employ¬ 
ment because of their sex. (Complaint, 
ll 1 , 3.) Since the requirements of 
Rule 23 (a) and (b) (2) (Fed. R. ‘Civ. 

P.) arc satisfied, the motion is granted." 

"A. Numerosity (Rule. 23 (a) (1). - Kohn 
claims that the putative class contains 
approximately 500 women who are recent 
graduates of or arc currently enrolled in 
the nation's leading lav/ schools or arc 
numbers of the bar admitte_ to practice 
in the Mew York area. 

The firm maintains that this definition 
is too broad and that, properly defined, 
the class is not too numerous to permit 
joinder. In support of this proposition, 
it advance^ several arguments. 
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First, the firm contends that since it 
extends offers to only 2 . 6 % of all appli¬ 
cants, if the entire proposed class actual¬ 
ly applied, only 13 of its members could 
complain oP failure to receive an offer. 

A corollary to this argument is that only 
rejected v.omen applicants who can be shown 
to have 1 _en superior to the males hired in 
their place arc proper members of the class. 

The argument misses the point. The in¬ 
tended effect of Title VII is to give 
each applicant an equal opportunity o be 
hired. To the extent that an employer 
discriminates on the basis of a forbidden 
classification, he reduces the probabi 1 ity 
that any single member of that ejass wi 11 
find employment wi th him. Discrimination 
makes competition for the limited number 
of positions more difficult for the entire 
class by use of a tougher standard as to 
all of its members. As a result, all ap¬ 
plicants handicapped by the double standard 
nave loss opportunity for employment than 
persons not discriminated against. According¬ 
ly, all are harmed, although not all could 
have been employed. 

Second, the firm contends that the class 
cannot: include women who will seek employ¬ 
ment with it in the future. The case relied 
on, Gerstle v. Continental Airlines, Iric., 

[2 El'D tflO,273] 30 F.R.D. 213 (D. Colo. 1970), 
is inapposite. There, the employer eliminated 
the discriminatory rule before commencement 
of the suit, and so no case or controversy could 
exist, as to present and future emplovecs. Id. 
at 217. Here, on the contrary, the discriminatory 
practice is alleged to be continuing, and the 
class properly includes future as well as past 
applicants who will be affected by it. IJios v. 
Enterprise Association Steanfitters, Local 638 , 

3 EPD <:33l2 (S.D.N.Y. 1971); Black v. Central 
Motor Lines, me., 1 EDI’ H9956 (W.D.N.C. 1968) 
[footnote omitted]. 
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Accordingly, although Kohn's figure of 
590, representing the labor pool from 
which Hi;., f i rr.i must draw its female 
employees, r,,-.-y he overbroad l ri that 
not ;-l pc r scin the pool arc neces¬ 
sarily inl; ■ r<_stod iri .pioyment with 
the f i rm, ii Is reasonable to conclude 
that the rui-. r.'-r of persons who are 
interested in sufficiently large to jus- 
t i ! y class treatment. In 19/0 alone (the 
year that Kohn applied for a position), 
the firm rect'ived /8 applications from 
women. (Affidavit of Robert Lindcjren 
opposing motion for a class action 
cio.Loriiti i ;a 1: i c a, par. 20.) Since the 
firm is receiving an increasing number of 
applications from women (Id. at par. 22), 
it is clear that the number of women op- 
pi icants e 1 irjib 1 e for 11 icmbers1 1 ip in the 
class exceed that which would permit joinder 
of all members. Korn v. French ird Corp., 

W F. 2d 1206, 1 209 (2nd Cir. 1972) (dis¬ 
trict court ordered to allow class action for 
a class of seventy). 

B. Common Question of Law of Fact (Rule 23 
(a) ( )) - The firm contends that there are 
no questions of law or fact common to the 
class or, alternatively, that Kohn's claims 
arc not typical of the claims of the class, 
because [sjincc the process of selection is 
and must bo to a great extent selective, the 
tv* ibv.r of variables involved is infinite and 
tby questions of fact involved are entirely 
unique in each case. (Defendant's Memorandum 
ol Law opposing class action motion at l^i.) 

1 f• 'rp is no doubt that hiring a professional 
requires weighing many subjective factors 
contributing to the applicant's qualifica¬ 
tions .-v whole, above and beyond the more 
oh i-'cf i \ e a cod mi c qualifications. Wo can- 
;; prc •, however* tint this fact immunizes 
discriminatory practices in professional fields 
from attack on a class basis. See Hecht v. 
Cooperative for American Relief Everywhere, 
Inc.. [5 EPD [8059J 351] F.Supp. 305 (S.C.N.Y. 
1972 ), which involved female employees at the 
executive level. The common question in both 
professional and non-professional employment 
situations is not whether one individual is 
better qualified than another, but whether 
that individual is considered less qualified 


not because of his or her own worth, but 
because of discrimination forbidden by 
Title VII. Hecht, supra, at 312.. Put 
another wv/, although a lav; firm is un¬ 
doubtedly free to make complex, subjec¬ 
tive judgments as to how impressive an 
applicant is, it is not free to inject 
into the selection process the a priori 
assumption that, as a whole, women are 
less acceptable professionally than men. 

Co Representative Parties’ Cl aimsTypical 
of the Claims of the Class (Rule 23 (a) 

(3)). -Kohn, whose academic qualifica¬ 
tions are not disputed, claims that she 
was denied employment because of her sex. 
Therefore, her claim is exactly typical 
of the claims of the class. 

D. Fair and Adequate Protection of the 
Class' Interests (Rule 23 (a) (4). -Kohn 
is represented by counsel experienced in 
this area of the law and can be expected 
diligently to represent the interests of 
the class. 

E. Generally Applicable Grounds for 
Injunctive or Declaratory Relief (Rule 
23 (b) (2)). - As discussed above, the 
essential allegation, here, is that 
the firm discriminates against women 
applicants in its hiring procedure. If 
this allegation can be sustained - a 
matter ori which we express no view - the 
class would be entitled to injunctive and 
declaratory relief to remedy past and pre¬ 
vent future discrimination. Accordingly, 
the requirements of Rule 23 are satisfied. 

F. General Considerations. - Finally, the 
firm contends that, even if the elements of 
a class action arc present, it would be 
inequitable to allow the suit to proceed 

in class from because Kohn's claims are 
devoid of merit. 

As noted by defendant itself, the require¬ 
ment that a plaintiff seeking a class action 
determination demonstrate likelihood of 
success on the merits has not been uniformly 




✓ 


* 


accepted. Sunrise Toyota, Ltd. y. Toyota 
Motor Co.-, Ltd., 55 F.R.D. 519, 534 (S.D. 
N.Y. 197/:). Such a showing should not bp 
necessary in Title VII suits, or should be 
required only to t.hc extent or screening 
out cases v/hich are clearly frivolous,. 
because 'class actions are favorably viewed 
by the c rts as a means of seeking redress 
for civil rights violations - the class 
action is the method which Congress nas 
established for the vindication of the 
public interest through private actions, 
[footnote omitted] Gerstle v. Continental 
Airlines, Inc., (.2 Ei>D 1110,273] 50 F.R.D. 
2)3, 216 (0. Colo. 1970) (footnote omitted). 
As the Court of Appeals for the Seventh 
Circuit said in Bowc v. Colgate-Palmolive 
Co., [2 CPD 710,090] 416 F.2d 711, 719 (7th 
Cir. 1969): 



•A suit for violation of Title VII is 
necessarily a class action as the evil 
sought to be ended is disci imination, 
on the basis of a class characteristic, 
i.e., race, sex, religion or national 
origin.' 


See also Jenkins v. United Gas Corp., [1 
CPD 79908 ] 4 00 r.2d 28, 33 (5th Ci r. 1968); 
Oatis v. Crown Zellerbach Corp., LI 
79834] 398 F.2d 496, 499 (5th Cir. J9o8). 

The firm dees not cite any casewhich im¬ 
posed a prerequisite demonstration of pro¬ 
bable success on a civil rights suit 
(footnote omitted) in which a class demon¬ 
stration was sought, and wc decline to do so 
here." 


Kohn v. Koval 1 . Koeqel 6 \M 1 s, _F.Supp._(S.D.N.Y. 

March 7, 1973) 5 CPD 78504. Sec also: Lcisno r v. New^York 
Telep h one Co. , 358 F.Supp. 359, 371-373 (S.D.N.Y. 197e), 
where Judge Motley discussed the class aspects of a sex 
discrimination case, in depth. She said: 
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"finally, the court holds that relief as 
to the class is appropriate at this time 
even though '.'hen the preliminary injunc¬ 
tion, motion was heard, the class action 
had not yet been certified. 'In the 
interim betne.n the commencement of the 
suit as a class action and the court's 
determination as to whether it should be so 
so maintained it should be treated as a 
class suit.' 33 J. Moore, Federal Prac¬ 
tice f23.50 (2d ed. 19<>9). 

Since the hearing v/as concerned primarily 
with general employment practices of the 
various traffic departments with respect 
to women seeking management level positions, 
rather than with reference to the Company's 
treatment of the named plaintiffs, the 
court believed that defendant has had an 
ample opportunity to be heard on the appro¬ 
priateness of preliminary injunctive relief 
as to the class. 

Plaintiffs move to bring this action on 
behalf of all other women in the traffic 
departments of New York Telephone Company 
in positions which the company defines as 
'management' level. The number of women 
in the class is said by plaintiffs to be 
2,235. 

The court holds that a class action is 
maintainable since plaintiffs have satis¬ 
fied the requirements of both Rules 23 (a) 
and 23 (b) (2): 

(a) The class is so numerous that 
joinder of all members is im¬ 
practicable.,. R ,23 (a) (1). 

The size of the class plaintiffs 
seek to represent makes it clear 
that joinder would be impracticable. 

(b) There are questions of law or fact 
common to the class. R.23 (a) (2). 

7hc basic factual arid legal question 
common to the claims of each member of 
the proposed class is whether defen¬ 
dant has a policy of discriminating 
against women or utilizes criteria 
which have this effect with respect 

to certain management-level posi¬ 
tions within its traffic departments. 
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Defendant argues however, that its: 

1 Tr affic Depa rtm.ent is in reality 
a collection of a large number of 
geographical administrative units 
loc ted throughout the* Stale of 
Kew York. There is no executive 
of the Company or small centra¬ 
lized group which administers a 
Traffic Department. The Company 
is organized into a number of 
Territories and Areas which are 
in turn subdivided into Traffic 
D partmerits, Divisions and Districts 
which cover the State. Personnel/^ 
decisions with respect to hi|tin^r 
and promotions are diffused.r'r . 1 

However, even if different personnel may be 
responsible for hiring and promotional 
policies in the various traffic departments 
and divisions, there is the common question 
of lav; and fact whether women situated in 
the various departments have been discrimi¬ 
nated against on the basis of their sox by 
agents of the Telephone Company. 

(c) The claims of the representative 
parties are typical of the class. 

R. 23 (a). This pre-requisite 
merely states in other words the 
requirements of R. 23 (a) (1), (a) 
(2), and (a} (h). Sec 3B J Moore, 
federal Practice 1:23.061-1 (1971 
Supp.).' It does not mean that the 
claims of the representatives must 
raise identical questions of lav; 
and fc.ct with those raised by the 
claims of tie rest of the class. 

Rule 23 (a) (1) clearly indicates 
that one common question of law or 
fact can be sufficient if the other 
pre-requisites are satisfied. Nor 
is it latnl if some members of the 
class might prefer not to have vio¬ 
lations of their rights remedied. 

See Norwalk CORL v. Norwalk Re¬ 
development Agency, 395 F.2d 920, ‘37 
(2d Cir. 1968). 
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(d) The repress p' tics will 

fairly and el, orotcct the 

interest of trie clas... H- 23 (a) 

(4). The interest of the named 
plaintiffs arc essentially co¬ 
extensive v/i th those of the other 
class members. They all share a 
statutorily defined interest in 
not being discriminated against 
on the basis cf their sex. While 
different members of the class may 
be interested in different jobs, 
and may hove varying qualifications 
for the jobs they seek, these.fac¬ 
tors can be considered in individual 
proceedings to determine appropriate 
relief necessary to correct past 
wrongs. 

Moreover, the interests of the 
representatives must not be antago¬ 
nistic to those of the rest of the 
class. See Hansberry v. Lee, 311 
U.S. 32 (19^0). ; Defendants argue 
that there is an inherent conflict 
of interest with respect to plaintiffs' 
requests for promotions and back pay: 

Even if it were shown that a male 
had unlawfully been hired at a 
higher job level or promoted to 
a vacant job in preference to more 
qualified women, the Court must 
decide which member of the proposed 
class would hove received the higher 
level job but for the discrimination. . . . 

The named plaintiffs and absent 
members of the proposed class would 
thus be competing for the available 
higher positions. . . . 

However, defendant concedes that the 
representatives may be able to represent 
the class adequately with respect to the 
request for general injunctive relief. 

There can be little doubt that individual 
proceedings will be necessary to decide to 
what relief each member is entitled should 
the court find that defendant has acted 
illegally. The court has discretion at a 
later time to sever the claims for in¬ 
dividual relief from the claim for general 
injunctive relief pursuant to R. 23 (c) 

(4) and 23 (d). 
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While t:he adequacy of the numerical 
representation should be considered 
- in ibis case the representative 
parties arc but a minute prooortion 
of th proposed class -- size alone 
should not bo a determinative cri¬ 
terion. See E-i sen v. Carlisle £. 

Juctj.i -1 in, 391 f.2d 55'., 563 (2d Cir. 

1970; 50 J. Moore, rcdcral Practice 
923.0/ [5] (2d ed. 1969). It seems 
obvious that "the quality 

of the representation is’mbre impor¬ 
tant than numbers. . . C. Wright.,. 
Federal Courts §72 (1970). 

Instead, one of the most important 
factors in deciding the adequacy of 
the representation is whether the 
party's counsel is ". . .qualified, 
experienced and generally able to con¬ 
duct tha proposed litigation." Eisen, 
supra, at 563. 

Counsel has had extensive experience 
in sox and race discrimination cases, 
(footnote, omitted) Moi over, the court 
has observed and the record will reflect 
the skill cf plaintiffs' counsel in the 
proceedings already completed in this 
aefi on. 

4 Thc party opposing the class has acted 
'or reiused to act on grounds generally 
applicable to the class as a whole. 

R. 23 (b) (2). That rule has been used 
most frequently in civil rights cases 
where, as here, it is alleged that a 
defendant has discriminated against the 
rnc-nr.rs of the class on the basis of their 
race or sex. 

Plaintiffs seek general injunctive relief 
on behalf.of the class and it seems clear 
that, il the court should find that de¬ 
fendant has discriminated against members 
of the class, general injunctive relief 
barring discrimination against members 
of the class would be appropriate. There¬ 
fore, the requirement of R. 23 (b) (2) 
that . .final injunctive relief or 
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corresponding declaratory relief 
v/ill bo predominant. Trie comments 
to R 23 (b) (2) make it clear that 
requests for individualized relief 
will not preclude class ccrtif 5 ca¬ 
tion: 'The subdivision docs not 

extend to cases in which the appro¬ 
priate final relief relates ex¬ 
clusively or predominantly to money 
damages 1 Committee Note oi 19Co 
to Rule 23 (b) (2).(Emphasis addedh 
Norwalk CORE, supra, docs not stand 
for the proposition that a 23 (b) (2) 
class action cannot concern itself 
wit!i individualized relief. Rather , 
in holding that the plaintiffs' com¬ 
plaint did not request '. . .ulti¬ 
mately that the Court concern itself 
with the. particular circumstances of 
each displacce's relocation, 1 The 
Second Circuit held that there were 
common questions of law or fact within 
the meaning of 23 (a) (2). The Court 
did not suggess that requests for 
individualized relief would preclude 
class action certification under Rule 
23 (b) (2)." (Emphasis included). 

See also: 031. v. Rank of Californ ia, _F.Supp._(N.D. 

Cal., December 1^, 1972 and February 28, 1973) 5 EPD H8510; 

In view of the foregoing discussion. Appellant respect- . 
fully submits that the action herein is a class in nature; and 
that the District Court's position, otherwise, is reversible 
error. 
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III. 


THE OISTRICT COURT COMMITTED 
REVERSI3LE ERROR IN SUMMARILY 
DISMISSING THE ACTION HEREIN ON 
THE GROUND THAT IT LACKED JURIS¬ 
DICTION UNDER TITLE VII Or THE 
CIVIL RIGHTS ACT OF 1964 AS AMENDED 
(42 U.S.C. 52000(e)) 

As in Johnson v. University of Pittsburgh , supra , "state 
action" and the jurisdiction invoked thereunder (pursuant to 
28 U.S.C. §1363 (3) and (4) in conjunction with the Civil 
Rights Act of 1871 (42 U.S.C. § 1983 ) and the Fourteenth 
Amendment tc the United States Constitution) "Is not [solely] 
dispositive of this case." Thlssuitwas also brought under 
the Civil Rights Act of 1964, 42 U.S.C. 2000(e) and the 1972 
Amendments thereto (added by Public Law 92-261, approved March 
24, 1972). 

The Appellees contended in their Motion to Dismiss to 
the Court below that it had no jurisdiction over the Appellant's 
claims herein because those particular acts occurred before 
the 1972 Amendments to the aforementioned Act, which Amend¬ 
ment "struck out the exemption of [so-called] private institu¬ 
tions" and made it "unlawful to discriminate [against] an 
Individual because of sex." Johnson v. University of Pittsburg . 
supra . 

It is apparent from the affidavit submitted by the Appellant 
in connection with and in opposition to the Appellees' Motion 
to Dismiss that, notwithstanding the fact that a majority of 
the acts complained of by the Appellant in her complaint 


initially uctui red prior to the 1972 Amendment , nevertheless 
she he i file;) timely university end stole administrative pro¬ 
ceedings which wore continuing up to and beyond the dote of 
the enaerrnen" of the 1972 Amendments. In effect, then, t he 
acts ccnplained of by the Appellant were continuing even 

T 

after the '72 Amendments and were the subject of proceedings 
from which she was seeking redress for the alleged violation 
of her rights. 


Accordingly, those actions were properly the subject of 
an administrative complaint to the Equal Employment Opportunity 
Commission (EECC) which, as the Appellant's supplemental affi¬ 
davit reflects, was timely filed with said agency, through 
her September 30, 1973 clarification letter to Lloyd Bell, 
after the 1972 Aniendments were enacted. 

This action wasfiled in this Court pursuant to a "Notice 
of Right to Sue" which v/as issued by the Equal Employment 
Opportunity Commission in Buffalo, New York, over the signa¬ 
ture of Mr. Lloyd Bell, Regional Director of that office. 

Mr. Bell indicated that the Appellant s Complaint, which 
was filed on September 23, 1973 was untimely but that a "Notice 
of Right to Sue was still in order. 

Said "Notice of Right to Sue" (a copy of which is attached to Ar> 
pcllant's initial Affidavit) v/as based on the Appellant's Complaint 
to the EEOC that she had been terminated from her position as 
an Assistant Professor of English in the English Department 
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f *• fore i ilin.j her C pi oi fit with l lie FLCC on September 
23, 1973, the: /-npcl lent had diligently pursued her adminis¬ 
trative remedies in the Mew York State. Pivision of Human 


eights. In oddition, she had pursued her remedies through 
the University administrative structure and was continuing 

l> 

to pursue the same up to October, 1973; but was receiving no 
satisfaction in that regard. 

Probable cau c e was found in tie Stole Division of Human 
and 

Rights;/after conciliation failed,an administrative hearing 
was held in this matter and an adverse ruling to the Appel¬ 
lant's position was eventually handed down. 

The Appellant appealed that decision to the Appeal Board 
of the New York State Division of Human Rights and received 
ari adverse decision therefrom. 

At the same time, the Academic Freedom, Tenure and 
Professional Ethics Committee of the University Senate issued 
a report in January, 1973, after holding hearings in the Appel 
1 ant's matter. 

Said Committee found that the Appellant's dismissal had 
violated appropriate and required University and Departmental 
procedures and was without adequate consideration in basis. 
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me Appellant hod filed her grievance with send Ccxrmittce 
in April, 1971, pursuing her remedies through that administro- 
t: i ve bod y d i 1 i <. en 11 y. 

The delay in the issuance of said report .as totally 
beyond the. Appellant's control and was attendant to the delay 
inherent in that administrative procedure. 

In April, 1973, the Department of English refused to act 
upon a request made of i1 to act upon the Senate Panel findings 
and reconsider her appointment to the faculty. 

As late as October, 1973, the Chancellor of the University, 
Melvin Eggcrs, officially notified the Appellant that he was 
refusing to act upon the Senate Panel findings and reconsider 

her appointment to the faculty. 

It must be understood that, if the Appellant had not 
been terminated arbitrarily and capriciously, the Senate Faculty 
would not have made its findings and the University would not 
have been required to reconsider the Appellant for appoint¬ 
ment to the faculty. 

In substance then, the Appellee University's failure in 
this regard related not to hiring the Appellant to a position 
at the University but rather deal t ( with the aibitrary ter¬ 
mination from .the position which she had previously held 
with the University for five years. 

On September 30, 1973, the Appellant clarified her Com¬ 
plaint to the CEOC respecting the action of the University in 

April, 1973. 

-CO- 








As previously indicated heretofore arid as Appellant's 
counsel po : nted out in oral argument to the Court below, the 
April 30, 1973 action of the* Appellee University was intri¬ 
cately involved v/i th and connected to the Appellant's ter¬ 
mination; if the latter had not occurred,the April 30, 1973 
action (inaction) and the subsequent October, 1973 action 
(inaction) would not have occurred. « 


As Appellant's counsel pointed out at the oral argument 
on March 18, 197^ before the Court below, he had spoken with 
Mr. Lloyd Bell that morning about this matter. Mr. Bell 
indicated to Appellant's counsel, os the latter pointed 
out to the District Court, that, in till likelihood and in 
view of the federal court proceedings underway, Mr. Pell 
would issue another "Notice of Right to Sue," the EEOC 
having deferred the September 30, 1973 Complaint of the 
Appellant to the New York State Division of Human Rights, as 
it was required to do under law, and having reassumed its 
jurisdiction. 
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On March 27, 197**, the LECC issued o "Notice of Right 
to Sue" letter to the Appellant, over the signature of Lloyd 
Bell, os he hod in lien tod such would bo issued. 

The Appellant submitted a Supplcnicntal Affidavit to the 
District Court advising it of the same. See: Appendix to 
this Brief. 

Notwithstanding the same, the Court below rejected juri 
diction stating: 


"The remaining claims of itiri sdiction, under 
the Civil Rights Act of 196A, 42 U.S.C. $$ 
2009c ct r.oc . and Executive Orders 11246 and 
11375, simpiy fran my review do not confer 
jurisdiction under the allegations contained 
m the complaint. Bradford v. Peonies Natural 
Gas Company, Inc., 60 f.R.O. 432, ^36 (W.D. 

Pa. 1973). 

I find that the time of the alleged act of 
discrimination at the latest is June, 1971, 
the effective date of termination between 
plaintiff and Syracuse University. Prior to 
March 24, 197-?, 4 2 U.S.C. $2000c - 1, speci¬ 
fically exempted an 'educational institution 
v/i th respect to the employment of individuals 
to perform work connected v/i th the educational 
activities of such institution, 1 and thus this 
alleged net of discrimination being prior to 
March 24, 1972 could not come within the 
ambit of tin's Act. Cohen v. Chesterfield 
County School Board, 474 f'.2d 395, 395 n. 1 
(4tli Cir. 1973), rov'd on other grounds 
94 S.Ct. 751 ( 1974 ), [ccrt. gr. 4ll ll.S. 

947 (1973) j Johnson v. University of Pitts¬ 
burgh, 359 F.Supp. 1002, 1007 (r.D. Pa. 

1973)*: Hi 11 -Vincent, v. Richardson. 359 
F.Supp. 303 (N.D. Ill., L .9. 1973); Walker 
v. Kit indienst, 357 F.Supp. 7‘»9 (9.C. 1973). 

The lock of retroactive application is not 
the only bar to jurisdiction under the terms 
of $2000o. Plaintiff has also foiled to 
meet the time limits prescribed for filing 
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Cir, 1 c n' ;> ): Air tin v. Reynolds Ho t a 1 Com¬ 


pany . 32/ f.Suip. 11-'if), llfo (E.D. Va. 
1970); Williams v. Local No. 19, Shoot 
Metal Wk r s. Int'l Ass'n, r >9 f.R.D. 59, 52 
fr a r • 1 t 


Gen el Corp., : i.Supp. 517, 519-520 

(C ., . Calif. 1 ). These t i mo 1 i mi t a- 

tions ore r.pocific and clear and failure 
to follow them del cots later suit under 
the Act." 


Appellant submits that the District Court's position is errone¬ 
ous arid that the Act in the circumstances herein is clearly 
retrcnctivo; but thsf" even if it is not, the Court had juris¬ 
diction under Title VII, pursuant to the Notice of Right to 
Sue letter issued in 1973 which incorporated therein the in¬ 
dependent act(s) of discrimination which occurred in the 
spring of 1973 and for which the Appellant filed a time1y 
Complaint to the EFOC office in Buffalo on September 30, 

197^. Speaking to the retroactively issue, it is apparent 
that the weight of authority favors such a position. 

In v/ -df r V. Klr-indiorv.t . 357 T.Supp. 7^9 (D.C.D.C. 1973), 
the Plaintiff therein, a flack female employed by the United 
States Department of Justice, was denied a job promotion. 

She alleged both race arid sex discrimination as the reason 

that she was not promoted. The threshold question was whether 
the plaintiff had stated a claim under fitle VII as amended in 
order to invoke tne jurisdiction of the federal court. The 
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Government contended that the Act did not apply because the 
alleged acts of discrimination had occurred prior to the 

1 97? U: iendrnent. s. 


In holding that the Act was retroactive, the Court stated: 

"The threshold questio)(i is whether plaintiff 
has stated a c lain under Title '-’U, as amended, 
over which this Court has jurisdiction. The 
Government contends that trie Act docs not apply 
to this cu* e since the alleged acts or dis¬ 
crimination occurred prior to the time Title 
VII was amended to cover federal employment. 

The Government maintains this position despite 
the fact that the Civil Service Commission 
appeal and this suit were filed well after 
the Amendment's Horen i« % 1972 elrcctive date. 
Plaintiff argues that the Act is retroactive. 
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Id. at pages 750-752 


Fqual F^nIoyTont Opportunity Comm* ssion v. Eagle Iron 


619-320 (D.C. Iowa, 1973) cites 


in support of retroactive application 
a patterns and procti oes action filed by EEOC 
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cl o! Article I, •ecticn 9 of the Con¬ 

stitution. At the heart of Logic's contention 
is its claim that Title VII is essentially 
punitive in nature. fee Burges! v. Sal-on 
(18/8), 97 U.S. (7 Otto) 381, 384-385, 24 
I.Lri. 1104. This characteri ration Ignores 
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*719-7 2 1 ; Walker v. r i ■■ i rm c-ist. ' ( L). D. C . , 19/3 ). 

> • J L • f . . ^ . ) J r l. r, /-I i C . x-* * 


3i,'/ f.Lun;). 7 49 . tEmphasis ncioca;. 


Engle also argues that the retroactive application 
of the 1972 statute is impermissible because it 
deprives an individual of vested fundamental rights 
or property interests. See Chase Securities Corp . 
v. Donaldson (1945)., 3?5 U.S. 304, 311-310, 65 
S.ct. 1137, 89 l .Ed. 1626; Campbell v. Holt (1835), 
115 U.S. 620, 673-630, 6 S.Ct. 209, 29 L.fd. 463. 
Especially apposite here is the io!lowing language 
f ron Campfcc11: 


There are numerous cases where a contract 
incapable cf enforcement for want of a 
remedy, or because there is some obstruction 
to the r• edy, can he so aided by legislation 
as to become the proper ground of a valid 
qc tion • • • 

In all this class of cases the ground taken 
is that there exists a contract, but, by rea¬ 
son ot no -emedy having been provided lor its 
enforcement, or the remedy ordinori1y app1i- 
cable to that class having, for reasons of 
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of public policy, been forbidden or with¬ 
held, t*-e legislature, by providing a remedy 
where r.on ex;stc, or removing the statutory 
obstruction to the use of the remedy, enables 
the party to enforce the contract, otherwise 
unobjectionable. 115 U.S. at 627, 6 S.Ct. at 
213. 


The point emphasized by the quoted excerpt from 
Campbell is that, if there exists a right, a 
subsequent legislative enactment creating a remedy 
for the derivation of or i rnteref erence with that 
right is constitutionally unobjectionable. De¬ 
fendant Eagle misconstrues the statutory scheme 
and fails to recognize the distinction between 
unlawful conduct and a cause of action to remedy 
that conduct. 


Retroactive application Is supported by the plain 
statutory language of §14 of the 1972 Act, Pub.L. 
No. 92-261, §14, which provides: ‘The amendments 
made by this Act to [42 U.S.C. §2000e-5] shall be 
applicable with respect to charges pending wl th ‘ 
the Commission on [March 24, 1972] and all charges 

filed thereafter. 1 Since there Is agreement that 
the complaint which triggered the Instant suit was 
pending on March 24, 1972, it Is evident that 
Congress intended §2000e-5 to apply to this case. 
By all owing the EEOC to proceed, therefore, the 
Court is doing nothing more than effectuating a 
clearly expressed legislative intent. 


Racially oriented employment discrimination has 

been prohibited since tic effective date of the 
1964 Act, July 2, 1965. The 1972 Act requires 
that an anal coy be drawn comparing the provision 
allowing tne LlOC to sue in its own behalf to a 
Congress'era 1 attempt to crevice a -e—edy for a 
preexisting ric-t or tne t,oe referred to ; - Co~o- 
bell, sue -a. _o viewed, allcwi-g t~e EE-22 to 
avail itself of tne prc\ ivies of tne 19'2 Act 
poses ro constitutional proctors. Eee 1 er v. 
Klei.ndienst, supra." 


See also: He^de^sc^ v. 
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Region. New York , 370 F.Supp. 180, 182-163 (S.D.N.Y. 1973) where 
District Judge Pierce stated: 

"The nl.-iry*' 1 '.-,- t^C et u O r hand. arguer gKnt 
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years prior to .".aren 1~»72 a scries of Ex¬ 

ecutive Urcers nrovioed sarnuargs to tcoeral 
employees against racial ciscrinination . T fie 

earliest one relevant here is t.u. 99oO, July 
26, 1948, 3 C.F.R. 72G (1943-48 Comp.). There 
followed E.O. 10590, January 13, 1955, 3 C.F.R. 

237 (1954-58 Comp.); E.O. 10925, March 6, 1961, 

3 C.F.R. 448 (1959-63 Comp.); E.O. 11246, Septem¬ 
ber 24, 1965, 3 C.F.R. 339 (1964-65 Comp.), and 
E.O. 11478, August 8, 1969, 3 C.F.R. 803 (1966- 
70 Comp.). All of these Order clearly establish 
a policy against racial discrimination in Federal 
employment and all prescribe procecdures for proces* 
ing of discrimination complaints varying somewhat 
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The Court therefore concludes that It has juris¬ 
diction to entertain plaintiff's claim." (Emphasis 
• added). 

In Johnson v. University of Pittsburgh , supra , a non-tenured 
female professor in the Department of Biochemistry of the School 
of Medicine was discharged. The discharge was decided upon in 
1971, vcrcal notification was gi„ven in January 1972 followed 


/ a letter dated March c, 1973. 
The Court followed v.-jo 
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It will he rotert tnat it is an unlawful em- 



oyment ooportumtir , and remove Darners which 


. the purpose or trie 


ieve equality ir cm- 


operated in tne past . Griggs v. Duke Power to., 
5oT U.S. 424, 91 u.Ct. 849,28 L. Ed. 2d 158 (1971 ) 
In Walker v. Kleindienst, 357 F.Supp.749 (D.C. 
1973) it was held that the 1972 amendments are 
remedial in nature and cover charges of dis¬ 
crimination pending before the Civil Service 
Commission or wnich were at some other stage of 
the remedial process on March 24, 1972 when the 
amendments took effect. The 1972 amendments 
also extended Title 7 to cover discrimination 
in Federal e~olcymer.t and present substantially 
the ta~e situation as To it as the extension 
to a- cc-cat:e"ol institution. In that case, 
the Cerart-e-'t of Justice attempted to di r crarnc 
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apparently before the effective date of 
the 1972 amendment. In any event, we 
follow Walker v. KleinJ ionr. t, :.unra, on 
Being the mrst per ''u .is i ve opinion in this 
matter of .civ-iront first impression . 11 
(Emphasis aduea). 

Id. at page 1007.^ 


^Interestingly and significantly, many courts have held that 
evidence of activities of Defendants prior to the passage of 
Title VII of the 1964 Civil Rights Act was not necessarily 
irrelevant and, in fact, was admissoble into evidence. See: 

Clark v. Porter . 296 F.Supp. 40, 56-58 (D.C. Ala. 1968): Clark 
v. Local la°. United Pancrmakers and Paper Workers . 282 F.Supp. 

39 , 44-45 (D.C. La. 1968) where the Court held that where a 
seniority system acts to perpetuate discrimination, despite 
Its development prior to the passage of the Act, it is in vio¬ 
lation of the Act; Quarles v. Philip Morris.Inc. , 279 F.Supp. 

505, 51 6 —5 10 (D.C. Va. I9b3); United States v. Chesapeake & 

Ohio Railr ‘ Co. . 47’ F.2d 582 (Ct. of Mpncals, D.C. 19/2), 

Cert, denied 411 U.S. 936, 93 S.Ct. 1893» 36 L.Ed.2d 401 
(1972); gvans v. Local Union 2127. International Brotherhood 
of Electrical' Workers . AFL-CIO. 313 F.Supp. 1354 (D.C. Ga. 

1969): Griggs v. duke Power Co, . 401 U.S. 424, 91 S.Ct. 

849 , 28 L.Ed.2d 158 d971): Sims v. Sheet Metal Workers 
International Association.. Local Union 353 F.Supp. 22 

(D.C. Ohio. )972): United States v. Georgia Power Co, . 474 F.2d 906 
F.2d 906 ( 5 th Cir. 1973). 
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Moreover, the untimeliness referred to in the initial 
"Notice of Right to Sue" letter and discussed by the Court 
below related to administrative convenience for undertaking 
Its own investigation and not to the propriety of issuing a 
Notice of Right to Sue. 

This is particularly so in view of the fact that the 
Appellant was not sitting idlely by during the intervening 
period of time between the initial discriminatory act and 
the filing of the initial Complaint with the EEOC. 

If the Appellant had filed a "timely" Complaint with the 
EEOC immediately after the enactment of the 1972 Amendment, the 
EEOC would have been compelled to defer to the New York State 
Division of Human Rights in any event, a forum wherein the 
Appellant was actively involved at the time of the enactment 
of the Amendment. 

Accordingly, it seems foolish to require the Appellant 
to file a "timely" Complaint with the EEOC when, if she had 
done so, the matter would have just been referred back to 
the area wherein she was already addressing herself to the 
Issues. 

Furthermore, the Appellant was actively pursuing her 
remedy in the University administrative structure and was 
being rejected in that regard even up to and after the 
encumbered "Notice of Right to Sue" letter was issued. 
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In point of fact, the Appellant did file a timely Com¬ 
plaint with the EEOC on September 30, 1974 (after receiving 
the encumbered Notice of Right to Sue) based on the failure 
of the Tenure Committee of the Department of English to act 
In April, 1973 in view of the University Senate's earlier 
finding (in January, 1973) of impropriety in the Appellant's 
term!nation. 

In view of Appellant's Complaint to the EEOC, im¬ 
mediately after receiving her encumbered "Notice of Right to 
Sue" in September, 1973, the actions (inaction) of the Ap¬ 
pellee University in April, 1973 and October, 1973* and 
the unencumbered "Notice of Right to Sue" which was issued 
by the EEOC, after it had assumed jurisdiction, appropriately 
deferred to the State, and then reassumed jurisdiction, and 
in view of the fact that the actions (inaction) of the Appel¬ 
lee University in April, 1973 and October, 1973 could not 
have and would not have occurred if the Appellant had not been 
terminated arbitrarily and capriciously and in violation of 
required University procedures and without consideration in 
basis, the District Court, with knowledge of the same, clearly 
had jurisdiction of this matter; and its holding otherwise was 
reversible error. 



In view of the foregoing authority, in view of the fact 
that it has been illegal for universities within the State 
of New York to discriminate against women, in admissions 
and in employment practices (under the Education Law and 
the Human Rights Law of the State of New York) prior to the 

enactment of the 1972 Amendment to Title VII of the Civil 

\ 

Rights Act of 1964 (42 U.S.C. Section 2000(e)), in view 
of the fact that the Appellant was diligently pursuing 
her state administrative and university internal grie¬ 
vance procedures up to and after the enactment of the 
Amendment, and in view of the fact that discriminatory 
actions were alleged to have been taken against the 
Appellant by the Appellee University subsequent to the 
enactment of the Amendment, it is evident that the District 
Court precipitously dismissed this action on jurisdiction 
grounds under Title VII; and that this Court should reverse 
accordingly. 
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CONCLUSION 


In view of the foregoing arguments and the discussion 
related thereto. Appellant respectfully submits that this 
Honorable Court reverse the decision and order of the 
Court below and remand the cause back to it with direction 
to assume jurisdiction under Title VII of the 1964 Civil 
Rights Act as amended and consider evidence on the merits 
of the substantive claims thereunder as well as evidence on 
the jurisdictional question related to 42 U.S.C* §1343 (3) 
and (4) in conjunction with the Fourteenth Amendment to the 
United States Constitution and 42 U.S.C. §1983 (the Civil 
Rights Act of 1871) 


Respectfully submitted. 


/s/ James I, Meverson 

JAMES I. MEYERSON 
1790 Broadway - 10th Floor 
New York, New York 10019 
(212) 245-2100 


Attorney for Appellant 
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CERTIFICATE OF SERVICE 


James I. Meyerson, attorney for the Appellant, certifies 
that on the , 27 th day of September, 1974, I did serve a copy 
of the foregoing Brief on the Appellees by mailing the same 
first class, postage prepaid to their attorneys: Bond, 
Schoeneck £■ King, One Lincoln Plaza, Syracuse, New York, 
by Oavid Sexton, Esq. 

• # 

Respectfully submitted, 

/s/ James I, Meyerson 

JAMES I. MEYERSON 

1790 Broadway - 10th Floor 

New York, New York 10019 

(212) 245-2100 

Attorney for Appellant 
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